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Introduction

1. By application filed on 28 April 2017, the Applicant contests the decision to
release a United Nations Board of Inquiry (fiBOI0) report to German authorities, in
relation to the prosecution of an individual involved in the Applicantés kidnapping
in Syria in 2013. The Respondent filed his reply on 31 May 2017.

Facts

2. The Applicant was kidnapped on 17 February 2013 while working for the
United Nations Disengagement Observer Force ((UNDOF0). He was held captive
for eight months in Syria by an armed Islamist jihadist rebel group, and managed

to escape on 16 October 2013.

3. In December 2013, the Under-Secretary-General, Department of Field
Support (AUSG/DFS0), Department of Peacekeeping Operations (ADPKOO),
constituted the Headquarters BOI 13/005 to review the circumstances surrounding
the disappearance and abduction of the Applicant, and his return from captivity on
17 October 2013. The BOI subsequently issued a report on 22 February 2014, which

the Organization never shared with the Applicant.

4.  In January 2016, a Syrian refugee, S. A-S. (fithe accusedo), was arrested in

Germany for his involvement in the Applicantés kidnapping in Syria.

5. By ,vote verBa e dated 26 July 2016, the Office of Legal Affairs (R\OLAO0), in
response to an official request from the German Federal Prosecutor, released the
BOI report to the Permanent Mission of the Federal Republic of Germany to the

United Nations in New York for further transmittal to the G
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and Security ((UNDSSO0) and one from DFS, to seek from them answers to its

questions.

13.
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k.  The release of the BOI report constitutes a violation of sec. 16 of the
Policy Directive on Boards of Inquiry (fithe BOIs policy0), which stipulates
that when a BOI report is shared with a contributing government, it fiis for
official use only and not to be made public in any way, including for judicial

or legislative proceedingso; in stating that the BOI report was not to be used
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Secretary-Generalo; hence, while there may be a treaty obligation to
cooperate, the extent of that cooperation remains at the discretion of the
Secretary-General; that report further refers, inter® ia, to confidentiality and

interests of the Organization, which were not respected in his case;

g. The argument by one witness that the proof-of-life videos were not
provided because they were somewhat inappropriate and would present a risk
for the Organization as they could be posted on YouTube is not convincing;
those videos would have been beneficial for the trial and prime evidence that
the kidnapping took place; the BOI report, on the contrary, had almost no
evidentiary value to convict the accused; rather, it questioned the credibility
of the Applicant and led to a lengthy hearing where the accusedds defence

strategy was built upon the character assassination of the Applicant;

r. The release of the BOI report also constitutes a violation of secs. 17 and
18 of the BOIs policy;

s.  The Respondent failed to respond to the Tribunalds question about w o

decided to release the BOI report; under sec. 14 of the BOIs policy, it should
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impact on the trial and on the Applicant as a witness, and that it would be
used by the accusedds defence Counsels®as it was the case®in support of
an acquittal of their client; the Applicants lawyer confirmed in his testimony
to the UNDT that the report was strong ammunition for the accusedbs defence

Counsels;

v.  He, as a victim of a war crime, did not get the proper support from the
Organization; in light of the content of the BOI report, the argument that the
Organization released the report to see the accused being brought to justice is

not tenable;

w.  Sec. 32 of the Policy on Guidance Development issued by DFS clearly
provides that compliance with the policies and SOPs on BOIs is mandatory;
both the SOPs and the BOIs policy applied to the request for the release of
information by the German authorities; they, as well as the Policy on
Guidance Development, are also part of the Applicantds terms of
appointment; the Organization violated several provisions of the BOIs policy

and of the SOPs when releasing the BOI report;
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would have posed a risk to the Applicant and his family; German authorities

were asked to keep the redacted BOI report confidential;

f. The Applicant is not entitled to any relief and the Tribunal has no
authority under its Statute to decide whether the redacted BOI report is

inadmissible in the German criminal proceedings;
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20. The Organization argues that when it released the BOI report, it merely
fulfilled a treaty obligation under the Convention®albeit on a voluntary basis®

and that such release did not constitute an administrative decision.

21.  As will be further developed below, the Organization could have refused the
disclosure of the BOI report on the basis of the inviolability of its archives. The
Tribunal recalls that under the Convention, privileges and immunities are granted
to the Organization and not for the benefit of individual staff
members (cf. KoM -Wrig ¢ UNDT/2017/076 with respect to functional privileges
and immunities). The foregoing notwithstanding, the decision by the Organization
to disclose a document containing information about a staff member and/or his/her
family can potentially impact his/her terms of appointment, to the extent that it

concerns the exercise of the Organizationbs duty of care vis-"-vis its staff.

22. The applicability of the duty of care to International Organizations had
already been addressed in the earliest years of the United Nations: in its Resolution
258/111 of December 3, 1948, the United Nations General Assembly raised fiwith
greater urgency € the question of the arrangements to be made by the United

Nations with a view of ensuring to its agents the fullest measure of protectiono.

23. The duty of care was formally addressed in ST/SGB/2009/7 (Staff
Rules - Staff Regulations of the United Nations and provisional Staff Rules), by
requiring the Secretary-General to ensure, having regard to the circumstances, that
all necessary safety and security arrangements be made for staff carrying out the

responsibilities entrusted to them.

24. The duty of care is expressly spelled out in the Staff Rules and Staff
Regulations of the United Nations (ST/SGB/2016/1). Particularly, staff regulation
1.2(c) provides that:

Staff members are subject to the authority of the Secretary-General
and to assignment by him or her to any of the activities or offices of
the United Nations. In exercising this authority the
Secretary-General shall seek to ensure, having regard to the
circumstances, that all necessary safety and security arrangements
are made for staff carrying out the responsibilities entrusted to them.
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d.  Wasthe Organization obliged to inform or to consult with the Applicant

before releasing the BOI report?

Extent and limits of the Organizationds duty to cooperate with j
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32. Therefore, the statement in the . ote verM e that the BOI report was shared

v
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disclosed to the extent possible under the applicable law. The BOI report contained,
inter® ia, the name of the Applicantos wife, the name of the city where she and
their son resided, as well as the city of residence of Applicantis ex-wife, first son

and parents.

41. The Respondent informed the Tribunal that one day after the first part of the
hearing of this Tribunal took place, a book authored by the Applicant was
published, in which he disclosed the important role his wife had played in the

negotiations with his captors, as well as her name and whereabouts. Furthermore,
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UNDSS credibly conveyed that the Organization decided that sharing the names
and identities of the negotiators would not be adequate since, if they were to become
public, it could put at risk their personal safety at future negotiations for the United
Nations. Moreover, the witness in question also explained at the hearing that the
proof-of-life videos did not contain any information about the captors because they
only showed the Applicant and not his captors. He also conveyed that it was the
Organizationds view that if such proof-of-life videos were to become public, they

could jeopardise the United Nations mission in Syria.

50. After hearing the evidence, the Tribunal is satisfied that it was a reasonable
exercise of discretion not to share the proof-of-life videos and the names of the
negotiators, to protect the interests of the Organization and the security of its staff.
This appears reasonable due to the particular security risks that serving at the United
Nations mission in Syria entails, which involve the protection of the Organizationds
staff members in the field and of those who act as negotiators in situations like the
one the Applicant endured. Contrary to what the Applicant suggests, the
Organization did thus not exercise its discretion in an arbitrary way with respect,
on the one hand, to the disclosure of the BOI report and, on the other hand,

concerning the non-disclosure of the proof-of-life videos and the n
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is limited, and that it cannot find that the disclosure of the BOI report in its redacted
form was unreasonable or arbitrary on the mere account that it may have casted
doubt on the credibility of the Applicant or exposed him to challenging
interrogation by the accusedds defence Counsels. Under the rule of law, all criminal
procedures entail a contradictory process during which both witnesses and victims
are questioned by either the judge, the prosecution or the defence. This is the normal

course of justice that escapes the control of the United Nations.

53. The Tribunal also finds reasonable the explanation received from one of the
witnesses concerning the content of the BOI report. He explained that the
BOI report was not of a disciplinary nature but rather a managerial tool used to
identify gaps and breaches of security protocols in the field mission operations. Due
to the particular nature of the Organization and the functions it performs,
BOI reports are an essential element to allow the Organization to improve its
security protocols and the training of its personnel in the field. As such, the
BOI report cannot be seen as an instrument to fipunisho the Applicant or to
fiundermineo his credibility, but instead as a management tool that gives directions

and lessons learned to the Organization.

54. As aconsequence, the Tribunal is satisfied from the evidence provided at the
hearing that by releasing the BOI report, the Organization had no intention to
undermine the Applicantds reputation or credibility. Most relevantly, the Tribunal
further notes that the accused was convicted by the German Court. Hence, while it
may have made it more difficult and stressful for the Applicant to provide his
evidence in light of the BOI report, ultimately the conviction of the accused
demonstrates that the release of the BOI report had either no impact or a positive
one on the outcome of the criminal proceedings against the accused. Within the
realm of judicial control of discretionary decisions, the Tribunal is therefore
satisfied that the disclosure of the BOI report was the result of a proper assessment
undertaken by the Organization, and did not violate its duty of care towards the

Applicant.
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to further examine the applicability of the BOIs policy and of the SOPs on BOlIs to
the case at hand, and whether any provision of these policy documents was violated

in the present case.

Was the Organization obliged to inform or to consult with the Applicant before

releasing the BOI report?

65.
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Conclusion

68. In view of the foregoing, the Tribunal DECIDES that the application is

dismissed.
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