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1. By applications filed between 19 April and 7 June 2017, the Applicants 

challenge the decisions “to reduce [their] contract
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6. In considering the implementation of the new compensation package, the 

ICSC also sought and received advice from the Office of Legal Affairs (“OLA”) 

—which is part of the United Nations Secretariat, acts as Counsel for the 

Respondent in cases before the Appeals Tribunal and, thus, is an interested party—



  
Case Nos. UNDT/GVA/2017/032 

 and 036 

 



  
Case Nos. UNDT/GVA/2017/032 

 and 036 

  Judgment No. UNDT/2017/098 

 

Page 5 of 50 

 (c) The amount of the transitional allowance shall be 

reduced by one percentage point every 12 months thereafter, until 

the amount of the transitional allowance is equal or less than the 

amount of the dependent child allowance provided fo
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23. On 31 March 2017, the Applicant submitted a request for management 

evaluation challenging “the decision of the Administration to alter a fundamental 

and essential condition of her employment relating to her salary” and on 

9 May 2017, she received a response from the Management Evaluation Unit 
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28. From 20 to 22 September 2017, the Tribunal held a hearing on the merits on 

the 11 above-mentioned cases, where it heard two witnesses proposed by the 

Respondent, namely: 

a. The Chief, Payments and Payroll Unit, UNOG, to explain the financial 

implications of the Unified Salary Scale, the details of the payslips and the 
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ii. Specific performance, inter alia, in the form of an order: 1) to 

change the classification of the transitional allowance so that it is 

reintroduced as a salary component and not subject to depreciation; 

2) to increase the Applicants’ step in grade by three steps; or 3) to 

calculate the Applicants’ salaries based on the 2016 scale while paying 

them the transitional allowance; 

iii. In the alternative, compensation for harm in the amount of 

USD50,000 for each Applicant; and 

iv. Moral damages in the amount of USD1,000 for discrimination. 

31. The Respondent’s principal contentions are: 

Receivability 

a. The Tribunal is not competent to review the contested decisions as they 

were taken by the General Assembly and the Secretary-General was obliged 

to implement them, which he did in calculating the Applicants’ remuneration 

in accordance with General Assembly Resolutions 70/244 and 71/263, 
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h. The transitional allowance does not expose the Applicants to undue 

hardship as the mathematical possibility of a negative financial impact on 

them is for a limited time and represents only a minor percentage of their 

overall salary; 

i. The Unified Salary Scale does not treat female staff members 

differently than their male colleagues. The Applicants’ assertion that more 

female staff members are likely to have a non-dependent spouse is purely 

speculative; and 

j. As to remedies, there is no decision of the Secretary-General to rescind 

and any award of compensation would effectively overturn the decision of 

the General Assembly, which the Tribunal has no power to do. Furthermore, 

specific performance cannot be ordered to alter the staff members’ conditions 

of employment, which are set out in the Staff Regulations and Rules. 

����
�����
���

Receivability 

Contested decisions 

��� At the outset, the Tribunal notes that there is some confusion as to the exact 

nature of the contested decisions that the Applicants seek to challenge. As recalled 

by the Appeals Tribunal, it falls under the Tribunal’s role “��� ��	�
�	��������	�
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����������������������	���	��������Massabni 2012-UNAT-238).�

33. In their applications, the Applicants identified the contested decisions as 

being “[t]he decision of the Administration to reduce [their] contracted salary and 

the manner of the implementation of the Unified Salary Scale”. In their response to 

the Respondent’s reply dated 12 June 2017, the Applicants clarified that they seek 

to challenge “the failure of the Secretary-General to carry out fully his mandated 

obligations regarding the manner of the implementation of the Unified Salary Scale 
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and not the Resolution of the General Assembly”. They further state that it is the 

failure of the Secretary-General to account for the Applicants’ acquired rights that 

is an appealable administrative decision. In their amended applications, the 

Applicants further clarified that they “seek to challenge the implied decision of the 

Secretary-General in failing to exercise his inherent discretion in the matter of the 

implementation of the Unified Salary Scale”. 

34. From the Applicants’ submissions taken as a whole, the Tribunal understands 

that in essence, they base their complaints on the fact that in implementing the 

Unified Salary Scale, the Secretary-General reduced their salary as of 1 January 

2017 by removing the portion which was previously calculated and paid on the basis 

that they have dependent(s). Whilst the Applicants also raise a number of challenges 

concerning the newly established transitional allowance, they essentially take issue 

with the fact that this allowance, which was established to mitigate their loss, does 

not fully compensate for the reduction of their salary. It is noted that the Applicants 

do not challenge the General Assembly’s resolution adopting the Unified Salary 

Scale as a measure of general application but solely its implementation by the 

Secretary General in their particular cases, on the basis that it allegedly violates 

their individual contractual and acquired rights. 

35. In this context, the contested decisions are to be identified as the 

Secretary-General’s decisions, in implementing the Unified Salary Scale, to pay the 

Applicants a salary reduced of the portion which was previously paid on the basis 

that they have dependent(s). 

Whether the contested decisions constitute administrative decisions 

36. The jurisdiction of the Dispute Tribunal is defined in art. 2 of its Statute, 

which provides in its relevant part: 

1. The Dispute Tribunal shall be competent to hear and pass 

judgement on an application filed by an individual, as provided for 

in article 3, paragraph 1, of the present statute, against the Secretary-

General as the Chief Administrative Officer of the United Nations: 
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42. The International Court of Justice (“ICJ”) explicitly recognised the role 

played by the former United Nations Administrative Tribunal in fulfillMlH,HW908iwvx,9i8wlé,xlé,xvx,9ng8MlHMéxM9n8iwlMHw))(irahgn 
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of employment. In this connection, it is noted that the role of the Tribunal, as 

defined in its Statute, is not to control the legality of the actions taken by the 

Secretary-General but rather to determine whether they are in breach of the staff 

members’ terms and conditions of employment. In reviewing administrative 

decisions, the Tribunal must take into account all relevant rules and regulations 

applicable to the situation at hand, in line with art. 2.1(a) of its Statute, which states 

that “[t]he terms ‘contract’ and ‘terms of appointment’ include all pertinent 

regulations and rules and all relevant administrative issuances in force at the time 

of alleged non[-]compliance”. What the Respondent is in fact asking the Tribunal 

to do is to take into account only the General Assembly resolutions that enacted the 

Unified Salary Scale and to disregard any other rule that may be relevant to the 

cases. This cannot be done. 

65. The ICJ specifically addressed this situation in its Advisory Opinion on the 

Application for Review of Judgment No. 273 of the United Nations Administrative 

Tribunal (I.C.J. Reports 1982, p. 325, para. 76), where it stated: 

Certainly the Tribunal must accept and apply the decisions of the 

General Assembly made in accordance with Article 101 of the 

United Nations Charter. Certainly there can be no question of the 

Tribunal possessing any “powers of judicial review or appeal in 

respect of the decisions” taken by the General Assembly, powers 

which the Court itself does not possess (I.C.J. Reports 1971, p. 45, 

para. 89). Nor did the Tribunal suppose that it had any such 
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66. The ICJ expressly rejected the argument that the former United Nations 

Administrative Tribunal may have exceeded its jurisdiction in reviewing a decision 

of the Secretary-General that implemented a decision adopted by the General 

Assembly and examining whether it violated the Applicant’s acquired rights: 

78. However that may be, the Tribunal’s competence is defined 

in Article 2 of its Statute, and the pertinent paragraph reads as 

follows:
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them a prejudice for which they may be entitled to claim compensation, and where 

the Organization’s immunity of jurisdiction bars any other legal avenue. 

68. Indeed, the former United Nations Administrative Tribunal relied upon this 

ICJ opinion in Bonh et al. to find that it was competent to review a decision by the 

Secretary-General to reduce the pension paid to retired staff members in local 

currency, which implemented a decision by the Gener
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that which is purported to be done, it shall not prejudice the existing rights which 

have been acquired. 

79. Pursuant to staff rule 4.1: 

The letter of appointment issued to every staff member contains 

expressly or by reference all the terms and conditions of 

employment. All contractual entitlements of staff members are 

strictly limited to those contained expressly or by reference in their 

letters of appointment. 

80. Sections (a) and (b) of Annex II to the Staff Regulations and Rules also 

provide that: 

(a) The letter of appointment shall state: 

(i) That the appointment is subject to the provisions of the Staff 

Regulations and of the Staff Rules applicable to the category of 

appointment in question and to changes which may be duly made in 

such regulations and rules from time to time; 

(ii) The nature of the appointment; 

(iii) The date at which the staff member is required to enter upon 

his or her duties; 

(iv) The period of appointment, the notice required to terminate 

it and the period of probation, if any; 

(v) The category, level, commencing rate of salary and, if 

increments are allowable, the scale of increments, and the maximum 

attainable; 

(vi) Any special conditions which may be applicable; 

(vii) That a temporary appointment does not carry any 

expectancy, legal or otherwise, of renewal. A temporary 

appointment shall not be converted to any other type of appointment; 

(viii) That a fixed-term appointment does not carry any 

expectancy, legal or otherwise, of renewal or conversion, 

irrespective of the length of service; 
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(b) A copy of the Staff Regulations and the Staff Rules shall be 

transmitted to the staff member with the letter of appointment. In 

accepting appointment the staff member shall state that he or she has 

been acquainted with and accepts the conditions laid down in the 

Staff Regulations and in the Staff Rules[.] 

81. In line with these provisions, each of the Applicants’ individual initial letter 

of appointment indicated the following: 

Assessable Salary: xxx  Gross per annum, which after United 

Nations staff assessment gives an 

approximate net salary per annum of 

[USD]…, which may rise, where 

applicable and subject to satisfactory 

service, in accordance with the 

schedule of increments for this 

category and level set out in the Staff 

Regulations and Staff Rules. 

82. The amount of gross and net salary varied of course in respect of each 

individual Applicant. 

83. It is noted that the Applicants’ letters of appointment refer to the “net salary” 

as being the gross salary minus staff assessment. This is in line with the terminology 

used on the salary scale, which is an annex to the Staff Regulations and Rules. The 

expression “net base salary” is more generally used in the Staff Regulations and 

Rules, notably for the calculation of the dependency and transitional allowances. It 

is understood, however, that the two expressions bear the same meaning. The 

Tribunal will therefore use the terminology commonly used in the current edition 

of the Staff Regulations and Rules, and refer to “net base salary” as being the gross 

salary minus staff assessment. 

84. Throughout time, the Applicants’ gross and net base salaries increased, as 

announced in their letter of appointment, either by acceding to promotions, reaching 
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Administration, which factors the impact of the Unified Salary Scale, the 

Applicants will suffer losses as follows.2 

90. The transitional allowance of the Applicant Mrs. Quijano-Evans will go down 
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determinative of the net salary. In this respect, the Respondent states that “[u]nlike 

in the outside world, where the gross salary is reduced by income tax, staff 

assessment is an add-on to the net salary, which is the starting point of the 

pay-setting process. In other words, the gross salaries are established by grossing 
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No. 82, Puvrez (1961), No. 273, Mortished (1981), confirmed by the ICJ’s Advisory 

Opinion on the Application for review of Judgment No. 273 of the United Nations 

Administrative Tribunal; by the ILOAT (see, e.g., Judgments No. 61, 

Lindsey (1962), para. 12; No. 365, Lamadie (No. 2) and Kraanen (1978); No. 391, 

Mertens n° 2 (1979); No. 391, Los Cobos and Wenger (1980) and by the World 

Bank Administrative Tribunal (Judgment No. 1, de Merode et al. (1981), at para. 

44). It would thus apply even if it was not formally enacted in staff regulation 

12.1 (see Ayoub). As the Appeals Tribunal held in De Aguirre 2016-UNAT-705, 

“in interpreting the terms of a staff member’s appointment, we may draw upon 

general principles of law insofar as they apply to the international civil 

service [footnote omitted]”. 

100. It follows that, by its nature and content, staff regulation 12.1 and the acquired 

rights guaranteed therein take precedence over other staff regulations and rules 

governing the staff members’ conditions of employment. Indeed, the recognition of 

staff members’ acquired rights would have no value and staff regulation 12.1 would 

be deprived of its meaning if the Organization was allowed to infringe on them by 

the mere adoption of conflicting staff regulations. It is the thread which has been 

consistent and runs through the contracts of each of the Applicants. At the very 

least, any derogation to staff regulation 12.1 would need to be made explicitly and 

it may expose the Organization’s liability for breach of contracts. In this connection, 

Judge Mosler stated in his Separate Opinion to the ICJ’s Advisory Opinion in the 

Application for Review of Judgment No. 273 of the United Nations Administrative 

Tribunal that: 

8. This regulation [Staff Regulation 12.1 on Acquired Rights] 

is the higher norm in the hierarchy of the legal provisions applicable 

to the present case. Resolution 34/165 [the General Assembly’s 

Resolution subject to the ICJ’s case] could not have the effect of 

changing the law since it did not either amend Regulation 12.1 or 
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101. In any event, no derogation from staff regulation 12.1 was made, or can be 

implied, in adopting the Unified Salary Scale and f
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108. A fundamental and essential term of employment may be expressed in the 

staff members’ letters of appointment or in the internal laws of the Organization. 

As the World Bank Administrative Tribunal held in de Merode et al., “[i]n some 

cases the distinction will rest upon a quantitative criterion; in others, it will rest on 

qualitative considerations”. However, a term of employment which is explicitly set 

out in a letter of appointment is presumed to be fundamental and essential (Ayoub, 

at paras 14-15, Mertens, de Merode et al., at para. 43). 

109. In this connection, the Tribunal notes that the terms of appointment currently 

set out by the Organization in the letters of appointment of its staff members are 
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112. Applying this test to the present cases, the Tribun
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quantum of the Applicants’ new salaries thus enjoys the same protection as their 

initial ones. In this connection, the ILOAT acknowledged in Ayoub
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advice from OLA, which is under the govern of the Secretary-General. However, 

as discussed below, this consultation was done in a most inappropriate manner 

which compromised the independence of the ICSC. 

120. Article 6.1 of the Statute of the ICSC (“ICSC Statute”) provides: 

The Commission shall be responsible as a body to the General 

Assembly. Its members shall perform their functions in full 

independence and with impartiality; they shall not seek or receive 

instructions from any Government, or from any secretariat or staff 

association of an organization in the United Nations common 

system. 

121. Independence of the ICSC from the Secretariat of the United Nations, and 

thus its Executive, is further made clear through art. 20 of the ICSC Statute 

providing for the selection and status of its staff. The Chairman of the ICSC is 

central to the selection process, and importantly, the staff of the ICSC are taken out 

of the Secretariat’s administrative reporting lines by being regarded for 

administrative purposes “as officials of the United Nations”. The ICSC was further 

empowered by art. 20.4 of its Statute to “employ such experts and auxiliary staff as 

it may deem necessary”. It goes without saying that these experts shall similarly be 

independent. This advisory role is different from the consultative one that is 
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written statements to the Commission on matters of concern to them, 

either at the request of the Commission or on their own initiative. 

123. Taking into consideration the above mentioned ICSC’s legal framework and 

the nature of its functions, the Tribunal is of the view that a clear distinction was 

supposed to be maintained between the UN secretariat and the advisory body during 

the consultation stage for the revision of the remuneration scheme. Significantly, 

the ICSC was directed by its Statute to independently assess potential issues of 

acquired rights stemming from the new remuneration scheme it envisaged to adopt 

in making its recommendations to the General Assembly. Art. 26 of the ICSC 

Statute provides in this respect that: 

The Commission, in making its decisions and recommendations, and 

the executive heads, in applying them, shall do so without prejudice 

to the acquired rights of the staff under the staff regulations of the 

organizations concerned. 

124. However, during the consideration of this matter by the Tribunal, and 

following the submissions and the evidence provided to it, the Tribunal noted that 

the independence and impartiality of the ICSC in the consideration of implications 

of the Unified Salary Scale on the acquired rights of serving staff members would 

appear to have been compromised, both by the actions of the ICSC and the 

Respondent. 

125. It is apparent from oral evidence heard and from the ICSC 2015 Report that 

the Commission sought “legal definition and guidance from [OLA]” of the United 

Nations Secretariat, in respect of possible issues of acquired rights in the 

implementation of the new compensation package and the introduction of 

transitional measures for the purpose of the recommendations it proposed to make 

to the General Assembly. It was provided with such advice by OLA. The ICSC 

noted that OLA provided “summary information”, however the advice given was 

substantive in nature. Also, it is noted that the ICSC reproduced only a summary of 

the advice and it remains unclear whether the full advice provided went further and 

actually provided an opinion as to possible violations of acquired rights in 

implementing the Unified Salary Scale. This raises a number of specific issues of 
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  146. The Office of Legal Affairs found that although the 

United Nations Appeals Tribunal had discussed substantively the 

concept of acquired rights in some 60 cases, only in 

approximately 12 of those did the Tribunal find a breach of an 

acquired right. The ILO Administrative Tribunal had likewise 

interpreted the concept of “acquired rights” conservatively. Of 
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128. The ICSC sought and received legal advice from part of the organization it 

was supposed to independently advise. It abrogated the nature of the mission it was 

supposed to perform and compromised the independence and impartiality expected 

from it. 

Remedies 

129. The Tribunal shall consider the remedies sought by the Applicants, listed in 

para. 30.g above, in light of art. 10.5 of its Statute, which delineates its powers 

regarding the award of remedies. 

130. 
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133. Consequently, the Tribunal clarifies that the effect of the rescission entails 

that the 6% reduction of the Applicants’ net salary plus post adjustment should be 

reintegrated as part of their salary from 1 January 2017 onwards. This amount will 

not be subject to any reduction as long as the Applicants continue to meet the 

eligibility criteria for payment at the dependency rate, as defined under former staff 

regulation 3.4, staff rule 3.6 and ST/AI/2011/5 (Dependency status and dependency 

benefits). 

134. Also, this amount, being part of their salary, shall be taken into account in the 

calculation of any other allowance or benefit that is based on the net base salary. 

Staff rule 13.11 concerning the transitional allowance will not apply to the 

Applicants because otherwise they would receive the 6% twice. 

135. By the rescission of the contested decisions, the Applicants are fully 

compensated for their prejudice. The Applicants suffered no financial loss for 2017 

as they received the transitional allowance, which was then equivalent to the 

reduction of their salary. Their situation for the future is fully remedied by the 

rescission. 

136. The Applicants are thus not entitled to any compensation for harm under art. 

10(5)(b) of the Tribunal’s Statute. 

137. The Tribunal further clarifies that since the Applicants were paid the full 

transitional allowance for the year 2017, no retroactive payment is due to them and 

rescission of the contested decisions will, for all practical purposes, only have a 

prospective effect. 

�������
���

138. In view of the foregoing, the Tribunal DECIDES: 

a. To rescind the Secretary-General’s decisions to pay the Applicants a 

salary reduced of the portion which was previously paid on the basis that they 

have dependent(s) in implementing the Unified Salary Scale; and 



  
Case Nos. UNDT/GVA/2017/032 

 and 036 

  Judgment No. UNDT/2017/098 

 

Page 50 of 50 

b. To reject all other claims. 

 (Signed) (Signed) (Signed) 

Judge Rowan Downing Judge Teresa Bravo Judge Alexander W. Hunter, Jr. 


