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Introduction 

1. The Applicant, a former Finance and Administrative Associate (G-7, step X) 

at the United Nations Population Fund (“UNFPA”), Ul



  Case No. UNDT/GVA/2017/090 

  Judgment No. UNDT/2019/015 

 

Page 3 of 47 

Facts 

5. An investigation into the Applicant’s conduct was initiated following an 

allegation of fraud made to the Office of Audit and
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Count 2: 

You failed to excuse yourself from procurement transactions with 
two UNFPA vendors, [Company 1, LLC] and Ms. [N.], 
in your capacity as Administrative/Finance Assistant, 
Administrative/Finance Associate and later as Operations 
Manager a.i. of the UNFPA Mongolia Country Office (“UNFPA 
Mongolia CO”). Moreover, you failed to bring to the attention of the 
Representative of the UNFPA Mongolia CO, your association with 
the UNFPA vendors [Company 1, LLC] and Ms. [N.]. By doing so, 
you also provided an advantage to your family in the award of 
contracts by UNFPA Mongolia CO. Your actions therefore violated 
Staff Regulation 1.2 (b), Staff Regulation 1.2 (g), Staff Regulation 
1.2 (m), Staff Rule 1.2 (p and q as indicated below) and Standards 
of Conduct for the International Civil Service paragraphs 5 and 23. 

Count 3: 

You failed to uphold the highest standards of efficiency, competence 
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b. The Applicant’s claim that she was not personally responsible for 

conducting market research does not excuse her for failing to ensure that the 

CO received quotations or otherwise noting a justification before putting her 

signature on the lease agreement; 

c. The Applicant not only failed to excuse herself from but actively 

participated in transactions with [Company 1, LLC] and Ms. N; 

d. The Applicant, in her 2006, 2011 and 2012 financial disclosure forms, 

answered “no” to the question asking if to the best of her knowledge her 

spouse or dependent children had any interest in entities dealing with 

UNFPA, thereby failing to disclose her husband’s association with [Company 

1, LLC], a company the Applicant was required to have dealings with on 

behalf of UNFPA and that had a commercial interest in the work of UNFPA 

during those years; 

e. The Applicant’s personal interest negatively impacted the performance 

of her professional duties and severely impaired her integrity, independence 

and impartiality required to perform as a procurement professional; 

f. The relevant inquiry is not the financial value of the deal, but the 

transparency of the transaction; the Organization is concerned because of the 

reputational harm, not the financial harm. The Applicant put the reputation 

and standing of the Organization in general, and its procurement division 

more specifically, at risk. UNFPA’s source of funding is derived 100% 

through fundraising and donations from its Member States. Those Member 

States must have confidence that their funds are rigorously regulated; 

g. Once the Applicant’s former FRO left UNFPA Mongolia CO in 2013, 

the Applicant did not disclose to the new UNFPA Mongolia CO 

Representative her potential conflict of interest, despite the change in the 

UNFPA Procurement Procedures in October 2012 requiring staff members to 

disclose any potential conflict of interest to the Field Office Manager and no 

longer to the FRO; 
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h. The information relating to the Applicant’s and her family’s ownership 

of the companies was obtained by OAIS from the Mongolian Anti-Corruption 

Commission through official channels and in accordance with UNFPA’s 

rules, regulations, policies and procedures; and 

i. The Applicant’s misconduct is proven, the disciplinary sanction taken 

is proportionate and appropriate and the decision maker took into account 

both mitigating and aggravating factors. Thus, the Applicant did not receive 

the most severe sanction. 

Consideration 

Legal Framework 

17. In considering the requirements imposed on the Administration when making 

disciplinary decisions, it is noted that “the Administration bears the burden of 

establishing that the alleged misconduct for which a disciplinary measure has been 

taken against a staff member occurred.” Furthermore, when termination is a 

possible sanction, the “misconduct must be established by clear and convincing 

evidence,” which “means that the truth of the facts asserted is highly probable” 

Nyambuza 2013-UNAT-364, Hallal 2012-UNAT-207. 

18. The Policies and Procedures Manual, Disciplinary Framework of 

UNFPA (“the Manual”), dated 7 January 2014, provides at para. 12.3.1 that: 

The purpose of the Investigation phase is to seek and collect 
evidence capable of ascertaining facts to permit a determination 
whether or not Misconduct has occurred. 

19. Investigators must be entirely fair in their investigation and in the presentation 

of their results given that the legal framework of disciplinary procedures within the 

Organization restricts the rights of the suspected staff member. Staff members do 

not have the right to legal representation during the interview phase, no right to 

challenge witnesses and are generally required to answer summaries of unsworn 

statements made by witnesses, who may or may not have an ulterior motive in 

making a statement. 
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25. In Mbaigolmem 
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26. Therefore, the Tribunal, in reviewing an impugned d
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30. The additional USD1 million had to be allocated and spent before the end of 

the year 2007. Therefore, UNFPA Mongolia CO had four months to conduct the 

procurement of the goods, receive them, and have appropriate storage for all of 
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35. In the process of relocating to a new building, it 
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15. OAlS asked [the Applicant’s former FRO] about a lease 
agreement he signed for the use of a storage facility. [The 
Applicant’s former FRO] recalled this lease agreement. He recalled 
that the vendor that owned the storage facility was a close relative 
(father-in-law) of [the Applicant], Administrative/Finance Associate, 
UNFPA Mongolia. The company that leased the storage unit was, 
owned by [the Applicant’s] close relative. He also recalled that the 
Mongolia CO, would occasionally rent garage space from this same 
vendor. 

16. When asked how the ownership of the storage and garage 
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39. When asked why she did not offer a warning to the Applicant’s former FRO 

that his testimony could incriminate him and that it was his choice to continue, 

either to testify or terminate the interview, the investigator stated that she cared 

about the rights of the Applicant’s former FRO. When asked about the rights of the 

Applicant, who was the subject of the investigation and the reason why her former 

FRO was being questioned, the investigator did not have a response. The Tribunal 

notes that in any event all staff members of the Organization are bound to cooperate 

with investigations. They have no right to remain silent.2 

40. The Tribunal is greatly concerned with the investigator in this case not 

properly weighing the rights and obligations of the subject of an investigation (the 

Applicant) and the witnesses. Investigators must ensure that the rights of all 

involved in an investigation are respected but shall not lose sight of their duty to 

establish facts impartially, and to gather all inculpatory and exculpatory evidence. 

Failure to do so prevents investigations from being impartial and holistic. 

41. The Tribunal finds the way in which OAIS conducted its investigation clearly 

led to great unfairness to the Applicant given the circumstances of this case. The 

rights of the suspected staff member must be paramount, especially in disciplinary 

cases, where, as noted above, all staff members have an obligation to cooperate and 

do not have a right to remain silent. Thus, a staff
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43. The knowledge of the witness about the ownership of the space rented also 

required much further explanation and inquiry. By not completing the interview, 

the investigator significantly breached her professional and legal duty, vis-à-vis the 

Organization and the Applicant, to establish the facts in an impartial manner. 

44. The Applicant’s former FRO informed the Tribunal under oath that there was 

a conversation with the investigators before his witness statement was recorded on 

19 October 2015, which referred to the financial arrangements and the analysis of 

the costing of the storage space. This cost, he stated, was significantly less than just 

the overhead paid by the Organization, and such rental for the storage space also 

included the rental of the floor space as well as the heating and lighting, when 

needed. The contents of this conversation were neither recorded nor presented to 

the decision maker. 

45. The Tribunal only had before it a summary of the evidence of the Applicant’s 

former FRO, as summarised by the investigators in the “Record of Conversation”. 

The Tribunal called for the audio recording of the evidence taken from all the 

witnesses, including that of the Applicant’s former FRO. It wished to be able to 

hear his full statement as it was given to the investigators to ascertain the truth of 

his assertion, the veracity of the summary from record and to also examine the full 

interview. However, the audio recording was never produced. 

46. The Tribunal was informed that the audio recording of the Applicant’s former 

FRO’s testimony during the investigation was lost, with no explanation given. An 

apology to the Tribunal was proffered, but was of no assistance. 

47. The Director, OAIS, in a memo to the Chief, Legal U
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accurate, in part or in whole, and that the record reflects the entire conversation that 

had occurred. 

48. The Tribunal observes that for a body whose work is specialised in carrying 

out investigations, it is most surprising that the forms used by OAIS are so deficient. 

The loss of an audio recording of a vital conversation with a witness is most 

extraordinary and should never happen. It raises further concerns about the conduct 

of the investigation. The Tribunal was deprived of examining what was actually 

said to determine if the Record of Conversation was full or not. While it appears to 
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interview of 19/20 October 2015, with this earlier interview being referenced in that 

of 9/10 February 2016. 

55. Having listened to the audio recording and read the transcript of the 

9/10 February 2016 interview, the Tribunal is most concerned that the investigator 

expressed a view that it was not relevant to the investigation of the conduct of the 

Applicant. On the contrary, it is pivotal to the investigation, providing a full and 

clear context and the otherwise missing evidence from the investigation report. 

56. The interview of the Applicant’s former FRO of 9/10 February 2016 

contained the relevant material that he provided in his testimony before the 

Tribunal, and that he shared with the investigators during his interview of 

19/20 October 2015. However, this material was not included in the Summary of 

Conversation, the recording of which was lost by the investigators. The Tribunal is 

left to ask in light of this later recording of the interview of 9/10 February 2016, 

whether the investigators have sought to conceal evidence from both the decision 

maker and the Tribunal. At the very least, negligence is a serious consideration. 

57. The interview of 9/10 February 2016 contained matters that should have been 

in the interview of 19/20 October 2015, had it been completed properly. The 

interview of 9/10 February 2016 explained the original context and the modus 

operandi of UNFPA leading to the urgent need for the storage being required. orag



 



 



  Case No. UNDT/GVA/2017/090 

  Judgment No. UNDT/2019/015 

 

Page 23 of 47 

million. And of course not all these procurements were stored under 
this storage, but this volume just gives need of extra storage. 
Actually, I think I mentioned to you that the Ministry of Foreign 
Affairs arranged free, how to say it, charge-free storage for UNFPA. 
And those were, for example, all these medical supplies, which 
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64. The Applicant’s former FRO in his entire interview indicated that he knew 

the storage rented by both Ms. N. and [Company 1, LLC], which was owned by 

persons associated to the Applicant and to Ms. N.. He also advised that it was not a 

secret in the office, though he did not know specifics of which of the Applicant’s 

relatives owned what. 

Financial loss to UNFPA 

65. Since a pivotal part of the scope of the investigation was to establish financial 

loss to the Organization and or financial benefit to the Applicant as a result of the 

UNFPA leases, it was surprising for the Tribunal to note that there was no certain 

finding of the actual financial loss that UNFPA incurred. 

66. The investigators reached a conclusion that they were not in a position to 

compare the rental prices in Ulaanbaatar from 2006 to 2013 and, therefore, were 

unable to conclude whether UNFPA suffered actual financial loss. Once again, the 

incomplete nature of the investigation is revealed because during the entire 

investigation and the record of interview of the Applicant and that of her former 

FRO, which is now lost but confirmed by the former 
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these costs, the Applicant’s family were not in receipt of a sum anywhere nearly 

approaching a commercial rent, or it may appear, a rate which may have covered 

their costs. The Applicant’s family cannot, on any view, be said to have received a 

financial gain. 

72. It was the UNFPA Mongolia CO that received an apparent financial benefit 

over the market rate for 110 square metres of storage space. The procured goods of 
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e. A witness statement was not initially taken in a proper and professional 

manner, and when later taken in respect of a related matter, the exculpatory 

evidence for the Applicant that was provided by the witness was not added to 

the investigation report or drawn to the attention of the decision maker or the 

Applicant, at a time well prior to the contested decision being made; 

f. Conclusions drawn that were not based on convincing evidence were 
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80. The Tribunal found the witnesses to be reliable. The evidence given by the 

Applicant, both in chief and in cross examination, disclosed that she was truthful 

and frank with the Tribunal. The Applicant’s former FRO was also extremely frank 

with the Tribunal and was also found to be an entirely truthful witness. The OAIS 

investigator answered questions when put to her, which were addressed to matters 

that should have been included in her investigation but were not. When it was 

discovered that evidence was missing, she disclosed this fact freely. She also 

disclosed issues in her evidence that were required
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Count 2 – Failure to excuse herself from certain procurement transactions and to 
disclose her association with two UNFPA vendors 

84. It is apparent that the spouse of the Applicant and her mother were associated 

with Company 1, LLC and that payments were made in the sum of USD22,178.23. 

There is no evidence that the spouse of the Applicant was “actively” associated with 
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88. The Applicant was not involved in “procurement transactions” in any manner 

requiring her withdrawal from such. She did not make any decisions in respect of 

such and complied with the declaration procedures as required until October 2012. 

In so far as this count refers to such alleged involvement, it is a duplication of 

Count 1. 

89. The Applicant did not award contracts, as she had no delegation, power or 

authority to do so. This is a further matter in respect of which her former FRO was 

sanctioned, as he is the one who entered into the procurement contracts. 

90. No advantage to the family of the Applicant has been demonstrated. The 

analysis of the costing rather shows a significant advantage to UNFPA through it 

receiving storage space at significantly below the commercial or market rate. 

Count 3 – Making misrepresentations in Financial Disclosure Forms 

91. Prior to October 2012, the Applicant substantially complied with the strict 

disclosure rules of UNFPA, making the financial interest declarations required of 

her pursuant to the applicable rules. Between October 2012 and her separation, she 

did not comply with the disclosure requirements in the amended rules. It is 

debatable as to whether she complied with UNFPA Policies and Procedures Manual 

Disciplinary Framework Paragraph 6.1.1, as all in her office were aware of the 

relationship she had with the owners of the storage facilities used by UNFPA. She 

did not disclose such in writing, which may appear to be required when taking the 

applicable UNFPA Rules and Regulations together. 

92. It is noted that the Applicant’s former FRO was expressly sanctioned for not 

bringing the association of the Applicant with the leased storage to the attention of 
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93. 
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Organization. Thus, there was not an intention to defraud or mens rea present. Quite 

the contrary, the intent of the actions taken by the Applicant’s former FRO and the 

Applicant was to assist the Organization in providi
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114. The Tribunal further finds that: 

a. At all times, the Applicant’s former FRO and UNFPA knew of the fact 

that the storage facilities subject of the investigation were owned by the 

Applicant’s family; 

b. The Applicant in no way attempted to hide details of the ownership of 

the storage space, nor did she otherwise act in a fraudulent, deceitful or 

dishonest manner; 

c. There is no evidence that the lease contracts were awarded as a result 

of favouritism, or actual or perceived preferential treatment in the granting of 
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f. The Applicant was negligent in respect of considerations of conflict of 

interest and the formal disclosure of the interests of family members in the 

leased premises. She is not found to be negligent in failing to disclose her 

ownership of part of the leased premises as it is found by the Tribunal that 

she did not know of such ownership or reasonably suspect that she may have 

been an owner. 

Whether the sanction is proportionate to the alleged misconduct? 

115. In sanctioning staff members for alleged wrongdoing, it is paramount that the 

Organization adheres to the principle of proportionality (see Applicant 

2013-UNAT-280). As such, the sanction should not be more excessive than is 

necessary. In Aqel 2010-UNAT-040, the Appeals Tribunal found that in cases of 

obvious absurdity or flagrant arbitrariness the sanction imposed can be reviewed by 

the Tribunal. 

116. The Appeals Tribunal in Bertrand 2017-UNAT-738 in recalling previous 

cases noted that: 
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121. The Tribunal finds that if the facts that led the Applicant’s former FRO to 

decide to enter into an arrangement with [Company 1, LLC] and Ms. N for the 

storage of UNFPA procured items had been impartially and properly investigated 

and presented to the decision maker in the investigation report in an unbiased 

manner, it would have resulted in a different decision. 

122. There is no evidence of fraud, deceit, corruption or dishonesty on the part of 

the Applicant. On the contrary, through her family there was an attempt to assist 

UNFPA in a time of particular need in 2007. The Applicant did not solicit or 

advance in any way whatsoever the use of the storage owned by her family. The 

Applicant has made no gain from the procurement and her family, and a company 

associated with them, who became UNFPA vendors as a consequence of the 

requests to use their storage, appear to also have made no financial gain over what 

would appear to be very basic overhead costs. It is apparent that in the provision of 

the storage, they have made a loss when comparing how much they actually charged 

versus the market value of the storage. Certainly, the UNFPA has saved hundreds 

of thousands of dollars through not paying the commercial rate for storage for a 

period of seven years. 

123. The Applicant’s former FRO informed the investigator during his questioning 

and before this Tribunal that there was no secret, nor was there motive to hide the 

fact that the Applicant’s family/relatives owned the property where UNFPA rented 

the storage. During the hearing, the Applicant’s former FRO expressed his profound 

regret that he ever asked the Applicant to assist UNFPA, as she would not have lost 

her employment as a consequence of assisting in saving the procured goods.  

124. In the case of Kamara 2014-UNAT-398, a staff member’s action leading to 

the Organization recording a loss of USD190,000 and sanctioned with separation 

from service without termination indemnity was considered proportionate. The staff 

member was chastised for failure to have due regard to foreseeable risk and for 

gross negligence in his functions. In the current case, the Applicant and her former 

FRO took into account the need to save the Organization from a loss of 

USD1 million worth of goods, due to a last minute procurement that was done 
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without prior planning of storage and driven mainly by the need to spend donor 

funds before the end of the year. 

125. Having considered all matters on file and the evidence before it the Tribunal 

is in a better position to consider all the facts of this matter and their context. The 

decision maker was denied this. It is clear that there were breaches of the regulations 
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Remedies 

128. 
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137. Additionally, the Applicant claimed that the UNFPA Mongolia CO 

Representative made a report to OAIS in retaliation to a complaint that had been 

filed against her by several staff members of UNFPA Mongolia CO. 

138. Although the Applicant was a direct supervisee of the UNFPA Mongolia CO 

Representative, was copied in correspondence relating to reports against the 

Mongolia CO Representative, was part of a meeting in an attempt to reach an 

amicable settlement between the staff members who had complaints and the 

Mongolia CO Representative in early 2014, and was interviewed in the course of 

the investigations into the Mongolia CO Representative, the Tribunal has not seen 

a correlation that would be considered retaliatory. 

Referral for accountability 

139. The termination of employment is a most serious matter for any staff member. 

It is the end of a career. If the investigation had been conducted in a competent and 

proper manner, the investigation report would not h
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application has disclosed very serious errors of judgment and lack of competence, 

which require a most serious examination. 

Conclusion 

142. In view of the foregoing, the Tribunal ORDERS the following: 

a. The disciplinary measure of separation from service with compensation 

in lieu of notice and without termination indemnity is rescinded and replaced 

by that of a loss of one step in grade and a written censure; 

b. Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision as per paragraph 142.a above, the 

Applicant shall be paid, as an alternative, 24 months of her net salary at the 

rate that she was paid at the time of her separation; 

c. The aforementioned compensation shall bear interest at the United 

States prime rate with effect from the date this Judgment becomes executable 

until payment of said compensations. An additional five per cent shall be 

applied to the United States prime rate 60 days from the date this Judgment 

becomes executable; 

d. It is directed that any person within the Organization who is asked to 

provide a reference for the Applicant, or from whom inquiries are made about 

the Applicant, shall not advise that she was separated from service due to 

procurement fraud or other misconduct; and 

e. A copy of this Judgment shall be placed in the Applicant’s status file. 

(Signed) 

Judge Rowan Downing 

Dated this 31st day of January 2019 

Entered in the Register on this 31st day of January 2019 

(Signed) 

René M. Vargas M., Registrar, Geneva 


