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Introduction and Procedural History

1. The Applicant is a former Security Officer with the United Nations Mission in
South Sudan (UNMISS). He served on a fixed-term appointment at the G-3 level, and

was based in Juba.

2. On 20 July 2016, the Applicant filed an application with the U
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Captain who was supervising the dismantling of the former IDP shelters that he was

authorized to take broken bamboos.

16.  That afternoon, Mr. Parakiti went to the GFU and asked Ms. Boit for a form for
gate pass authorization which he needed to fill out and to have signed to enable him to
take the broken bamboo out of the UNMISS premises. Mr. Parakiti filled out the form
in which he indicated that he was taking broken bamboos but on being asked by Ms.
Boit if he was certain he was only removing broken bamboos; he told her that he would
also take broken tiles. Upon her insistence, he filled out a new gate pass indicating he

would remove broken bamboos and broken tiles and Ms. Boit signed it.

17.  Soon thereafter, Mr. Parakiti brought a private truck driven by one Mr.
Woldemariam and carrying three other men into the UNMISS premises and issued each
of them with an UNMISS visitor pass. The truck was driven to the Tomping POC Site
ostensibly to collect the materials Mr. Parakiti was permitted to take. The Applicant
was on patrol duty at the POC Site with two other security guards from the Warrior
Security Company, a private security firm retained by UNMISS. When Mr. Parakiti
arrived, the Applicant told the Warrior security guards, one John and Ms. Nunu that
Mr. Parakiti was permitted to take broken tiles and broken bamboos. There were also

freight containers at the POC Site in which new/unused tiles were stored.

18. Mr. Parakiti and the men who came with the truck driver started loading the
private truck with the new/unused tiles from the containers rather than the broken tiles.
The Applicant and a few others helped them to load some of the new/unused tiles.
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told Mr. Amoli they were only loading broken tiles which they were authorized to do
into the truck and that he would help to search for the missing freight containers later.

19.  About 370 boxes of new Rocconite 246 x 246 tiles were loaded into the truck.
Also, loaded into the truck were some 18 sheets of plywood, three hollow concrete
blocks, one rechargeable lamp, one black 100-litre barrel with tap, one white bucket,
one wheelbarrow, two floor mats, one standing fan, nine roofing metal sheets and 18
sheets of plywood. A tarpaulin was placed over the tiles and other materials in the truck
to conceal them and some broken bamboos placed on top as camouflage. The truck was
then driven to the UNMISS gate to exit while Mr. Parakiti drove up to the same gate

on a motorcycle to ensure the truck exited the UNMISS premises successfully.

20. Mr. Andrew Mogga, a Security Assistant of the Special Investigations Unit
(S1U) was standing beside the UNMISS main gate hoping to hitch a ride when he saw
the laden private truck drive up. He saw UNMISS Security officer Mr. Jada give a gate
pass for the private truck to the Warrior Security guard at the gate and tell her it was
only carrying broken tiles and broken bamboos and to allow the truck to exit the
premises. Mr. Mogga was suspicious when he observed that under a sheet of tarpaulin
in the said truck, there were boxes of new tiles. He then requested to see what was in
the truck and the supporting document (gate pass). Mr. Parakiti who was also at the
gate on a motorcycle quickly drove away into the UNMISS premises. Mr. Mogga
reported the incident to the SIU which responded by going to the main gate, detaining

the private truck, inspecting it and starting an investigation.

21. During the investigations by the SIU, several witnesses including the Applicant,
were interviewed and gave witness statements. The SIU issued its investigation report
on 6 January 2015. On 22 May 2015, the investigation report was referred to the Office
of Human Resources Management (OHRM).

22.  The Applicant was formally notified of allegations of misconduct against him
by a memorandum dated 22 July 2015 which was delivered to him by hand on 24 July

2015 with a copy of the investigation report and all related annexes for his comments.
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The Applicant signed for receipt of these documents. When on 5 August 2015, the
Applicant requested a 2-week extension of time by email to submit his comments, this
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assessing the situation. Moreover, there was no attempt to hide the new tiles in the truck

since some witnesses could see them without any prior search.

28.  There is no evidence of premeditation or intent to steal on the part of the

Applicant.

29.  There is evidence that the materials at the POC Site were garbage. Mr. Mwinzi
testified that the containers were broken into and the contents littered around. Taking

things from a garbage site cannot be theft.

30. Mr. Parakitios recanted testimony shows that two international security officers
from Kenya organized the removal of items using local staff members as

intermediaries.

31.  The Respondent has not established through clear and convincing evidence that

the Applicant had committed misconduct.

32.  Both the disciplinary procedure and its outcome were flawed. The disciplinary
sanction is disproportionate. The Respondent did not consider any mitigating

circumstances such as the Applicantds ten years of unblemished service.

Remedies sought

33.  The Applicant requests that his dismissal be rescinded by the Tribunal.

34. If he cannot be reinstated, the Applicant demands payment as follows: (a) two

yearsd salary with all allowances for loss of employment;
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tiles into a private truck driven by Mr. Woldemariam on 2 January 2015. This piece of
evidence is supported by the witness statements of Mr. Parakiti, security guards Ms.
Nunu and Mr. John, Mr. Amoli and the Applicantds own admission to investigators and

in his comments to the allegations of misconduct.

36.  The Applicant knew that he was participating in the taking of the properties
without authorization. The gate pass showed that Mr. Parakiti was only authorized to
take broken bamboos and broken tiles. Mr. Parakiti told investigators that the Applicant
asked if he could take some of the tiles for himself and the Applicant admitted that as

part of his duty, he requested for and saw the gate pass brought by Mr. Parakiti.

37.  The Respondent considered the Applicantés comments as well as the statements
of all those who participated in the unauthorized removal of the building materials.

38.  The status of the containers or the matter of who it was that broke into them is
not relevant to this case. Also, irrelevant is whether any efforts were made to hide the

building materials in the truck.

39.  The Applicantés actions in not only permitting but assisting Mr. Parakiti to
remove unauthorized building materials from the POC Site was reckless or grossly

negligent in his duty as a Security Assistant.

40.  The facts established against the Applicant legally amount to misconduct under
staff regulations 1.2(b) and 1.2(q) because he had failed to uphold the highest standards
of integrity as required by the legislation.

41.  The disciplinary sanction imposed on the Applicant is proportionate. The

Respondent also considered both aggravating and mitigating factors in the case. As a
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Considerations
Issues and Considerations

43.  Three principal issues arise for determination in this case. The first is whether
a case of misconduct was established against the Applicant by clear and convincing
evidence, whether the Applicantds due process rights were respected during the
investigations and disciplinary proceedings and, thirdly, whether the disciplinary

sanction was disproportionate.

Was a case of misconduct established against the Applicant by clear and convincing

evidence?

44, In Molari 2011-UNAT-164, the Appeals Tribunal explained the standard of

proof in disciplinary cases as follows:

Disciplinary cases are not criminal. Liberty is not at stake. But when
termination might be the result, we should require sufficient proof. We
hold that, when termination is a possible outcome, misconduct must be
established by clear and convincing evidence. Clear and convincing
proof requires more than a preponderance of the evidence but less than
proof beyond a reasonable doubtd®it means that the truth of the facts
asserted is highly probable.

45.
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was patrolling the POC Site with two security guards from a private security company,
Mr. John and Ms. Nunu.

47. He continued that Mr. Parakiti later brought a rented private truck into the POC
Site with three men to help him load the broken building materials. The Applicant told
the Tribunal that while loading the materials into Mr. Parakitifs truck, he observed that
boxes of new tiles were being taken from the containers at the POC Site and loaded
into the private truck. It was also his testimony before the Tribunal that he joined Mr.
Parakiti and his loaders in loading the new boxes of tiles from freight containers into
the truck. Under cross-examination, the Applicant repeated that he helped Mr. Parakiti
to load the new tiles into the truck. In answer to another question, he said it was his

duty to guard and protect United Nations property at the POC Site.

48. It is in evidence that afterwards, the truck with its loaded contents was driven
to the UNMISS main gate to exit the premises. Upon inspection, it was discovered that
the materials in the truck included 370 boxes of new tiles of the Rocconite brand valued
at $5,550, 18 sheets of plywood valued at $360 and three hollow concrete blocks valued
at $4.80. Also among materials loaded into the truck were one black 100-litre barrel
with a tap, one white bucket, one wheelbarrow, two floor mats, one standing fan, nine

roofing metal sheets.

49, In his statement to the investigators, Mr. Parakiti admitted that although he had
obtained a gate pass to take broken bamboos and broken tiles from the POC Site on 2
January 2015, he had instead loaded 370 boxes of new and unbroken tiles and other
materials into the private truck he brought. He also told investigators that the Applicant
had asked for some of the new tiles and helped load the tiles into his truck. He
apologized for his actions and went through a disciplinary process and was dismissed

from the Organization.

50.  When Mr. Parakiti was called by the Respondent to testify before the Tribunal,
he recanted his admission to the stealing of the building materials in issue. Instead, he

told a different story of how he was procured by his former supervisor Mr. Mwinzi,
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Applicant has repeatedly stated that he knew that authorization was given only for the
removal of broken bamboos and broken tiles.

54,
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a party must be approached with a sense of responsibility and candor. The legal
representative of a party is an officer of the Tribunal and while he has a duty to protect
his clientds interest, he must preserve his own integrity and that of the Tribunal by

refraining from making ridiculous and scandalous submissions.

58.  The Tribunal finds that the undisputed facts in this case establish that the
Applicant, and others, on 2 January 2015, committed misconduct by removing building
materials and household properties belonging to the Mission without authorization.
The Tribunal also finds that the case of misconduct against the Applicant was

established by clear and convincing evidence.
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(Signed)
Judge Nkemdilim Izuako
Dated this 26" day of February 2019

Entered in the Register on this 26" day of February 2019

(Signed)
Abena Kwakye-Berko, Registrar, Nairobi
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