




  Case No. UNDT/GVA/2017/075 

  Judgment No. UNDT/2019/129/Corr.1 

 

Page 3 of 23 

8. 



  Case No. UNDT/GVA/2017/075 

  Judgment No. UNDT/2019/129/Corr.1 

 

Page 4 of 23 

17. 



  Case No. UNDT/GVA/2017/075 

  Judgment No. UNDT/2019/129/Corr.1 

 

Page 5 of 23 

complaint. As a consequence, MEU considered the Applicant’s request for 

management evaluation moot. 

24. Between July 2015 to December 2015, several unsuccessful attempts were 

made to identify panel members based in Vienna. OIOS then decided to reach out 

to staff members on the Geneva roster. 

25. On 13 September 2015, the then USG/OIOS separated from the Organization 

and was succeeded by a newly appointed one, as of 11 December 2015. 

26. On 13 January 2016, the USG/OIOS appointed two panel members from the 

Geneva roster of trained investigators to conduct a fact-finding investigation into 

the Applicant’s allegations of prohibited conduct. The panel members appointed 

were the Chief, Audit Section, Office of the United Nations High Commissioner 

for Refugees (“UNHCR”), OIOS and the Deputy Chief, Distribution Section, 

United Nations Office at Geneva (“UNOG”). 

27. The Applicant was interviewed on 22 February 2016. 

28. On 11 October 2016, the panel completed its investigation and issued a report 

which was assessed by the USG/OIOS.  

29. By memorandum dated 5 December 2016, the USG/OIOS transmitted the 

fact-finding investigation report to the Officer-in-Charge, Office of Human 

Resources Management (“Acting ASG/OHRM”) for consideration of appropriate 

action.  

30. By memorandum dated 28 March 2017, the Acting ASG/OHRM responded 

to the USG/OIOS that the conduct of the Deputy Director, ID, OIOS vis-à-vis the 

Applicant in August 2014 and February 2015 did not amount to harassment or abuse 

of authority. The Acting ASG/OHRM consequently decided not to pursue this 

matter as a disciplinary case but to refer the matter back to OIOS for possible 

managerial or administrative action under sec. 5.18(b) of ST/SGB/2008/5. 

31. By memorandum dated 19 April 2017, the USG/OIOS informed the 

Applicant of the outcome of the investigation of his complaint against the Deputy 
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iv. compensation equivalent to five month’s net salary for moral and 

physical harm; and 

v. reasonable accommodation for no further contact with the Deputy 

Director, ID, OIOS. 

34. The Respondent’s principal contentions are: 

a. The investigation respected proper procedures and was carried out in 
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The alleged breach of confidentiality  

47. Another argument raised by the Applicant relates to an alleged leak of 

information concerning his complaint against the Deputy Director, ID, OIOS at a 

stage when it was supposed to be kept confidential. The Applicant alleges that, 

during a meeting held in the Office of the Deputy Director, ID, OIOS on 

19 June 2015, he was told, by the alleged offender, that he knew about the 

complaint made against him. 

48. The Tribunal recalls that the Applicant’s complaint dates back to 

18 March 2015 and that on 10 April 2015 he sent an email to the USG/OIOS stating 
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5.14 Upon receipt of a formal complaint or report, the responsible 

official will promptly review the complaint or report to assess 

whether it appears to have been made in good faith and whether 

there are sufficient grounds to warrant a formal fact-finding 

investigation. If that is the case, the responsible office shall promptly 

appoint a panel of at least two individuals from the department, 

office or mission concerned who have been trained in investigating 

allegations of prohibited conduct or, if necessary, from the Office of 

Human Resources Management roster. 

5.15 At the beginning of the fact-finding investigation, the panel 

shall inform the alleged offender of the nature of the allegation(s) 

against him or her … 

53. Based on the testimony of the Deputy Director, ID, OIOS at the hearing, the 

Tribunal finds that indeed he was informed, on the phone, by the then USG/OIOS 

that a complaint had been made against him but that an investigation would not be 

initiated since there were no sufficient grounds to warrant a formal fact-finding 

investigation. 

54. At the hearing the Deputy Director, ID, OIOS underlined, however, that he 

was never made aware of the content of said complaint nor was he given any copy 

of it.  

55. Based on the evidence produced before the Tribunal, it was not possible to 

determine exactly when the Deputy Director, ID, OIOS was informed about the 

existence of such a complaint.  

56.  Moreover, the Tribunal found the witness testimony of the Deputy Director, 

ID, OIOS spontaneous, clear and objective and has no reasons to doubt its veracity.  

57. Consequently, the Tribunal underlines that there was not sufficient evidence 

to support the Applicant’s allegation that the content of said complaint was made 

available to the alleged offender prior to the beginning of the fact-finding 

investigation. 

The alleged lack of evidence concerning managerial actions 

58. The Applicant contends that there is no evidence that the “responsible 

official” has taken any managerial action. He alleges that it is difficult to understand 
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how managerial actions could have been taken prior to the notification of the 

outcome of the investigation to him. He also indicates that he was not informed 

about said measures nor involved in any of them. 

59. The Tribunal underlines that, since the former USG/OIOS initially considered 

that there were no grounds to initiate an investigation, she was not compelled to 

take any managerial action at that stage.  

60. Indeed, the duty to take appropriate actions, if any, only emerged after the 

fact-finding investigation was concluded and the investigation report was finalised 

and assessed by the current USG/OIOS. 

61. The Tribunal recalls that documentary evidence on file, in particular, the 

memorandum dated 5 December 2016 from the current USG/OIOS to the 

Officer-in-Charge, OHRM, shows that the current USG/OIOS recommended the 

adoption of appropriate action in relation to the Deputy Director, ID, OIOS.  

62. The Tribunal also notes that the Applicant became aware of these actions by 

letter dated 19 April 2017 from the current USG/OIOS which provides as follows:   

Accordingly, the investigation report indicated that there was a 

factual basis for your allegations, which while not sufficient to 

justify the institution of disciplinary proceedings, warranted certain 

managerial actions. I also consulted OHRM in arriving at this 

determination.  

Please note that I have already taken certain managerial actions in 

this regard. The Director of ID and I have been providing [the 

Deputy Director, ID] with counselling with regard to his 

management style and team–building efforts. While we continue 
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87. The Tribunal is of the view that, even though there is no evidence of gross 
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94. The Tribunal has already stated that the investigation process exceeded the 

time-limit contemplated in ST/SGB/2008/5. Nonetheless, the Tribunal also 

recognises the difficulties faced by the Administration in identifying panel 

members and the circumstances that have contributed to such a delay. 

95. Pending the investigation into his complaint, the Applicant consulted a 

psychiatrist and has been following psychiatric treatment since May 2015. 

96. According to the Medical Report dated the 15 June 2018, the Applicant’s 

diagnosis was the following: 

Diagnosis: … longer lasting depressive reaction against the 

background of workplace bullying … Somatization disorder (stress- 

related).   

97. The Tribunal finds that, based on the witness testimony of Dr. L. who works 

in the Medical Service of UNOV, the Applicant suffered anxiety, stress and had a 

“depressive mood” related to the work environment and the delays in the 

investigation that followed his complaint. 

98. In relation to this, the Tribunal refers to the psychiatric report dated 

15 June 2018 which states that the Applicant was under psychiatric treatment since 

March 2015 and was placed on sick leave in May 2018. 

99. The Tribunal has no doubts that these symptoms are related to the fact that 

the investigation took too long and that, during that time, the Applicant had to 

continue working with the alleged offender, performing the same functions and 

operating under the same reporting lines.  

100. The Tribunal states that there is undoubtedly a close link between the delay 

in investigating the Applicant’s complaint and the damages he has suffered.  
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101. Article 10.5 (b) of the Tribunal’s Statute provides the following: 

(b) Compensation for harm, supported by evidence, which shall 

normally not exceed the equivalent of two years’ net base salary of 

the applicant. The Dispute Tribunal may, however, in exceptional 

cases order the payment of a higher compensation for harm, 

supported by evidence, and shall provide the reasons for that 

decision (emphasis added). 

102. The Appeals Tribunal’s case law has established a high standard of proof in 

relation to compensation for moral damages (see Kallon 2017-UNAT-742, 

Zachariah 2017-UNAT-787 and Auda 2017-UNAT-787).  

103. In a recent judgment, Kebede 2018-UNAT-874, the Appeals Tribunal has 

stated the following: 

21. As regards the award of compensation for harm, our 

jurisprudence has evolved following the 2014 General Assembly 

resolution 69/203, which amended our Statute and that of the 

UNDT, introducing the expression “supported by evidence” after 

“compensation for harm” in Article 10(5)(b) of the UNDT Statute 

and Article 9(1)(b) of the Appeals Tribunal Statute. A breach of staff 

member’s rights, despite its fundamental nature, is thus not 

sufficient to justify such an entitlement. There mu
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ii. Said breach is caused by the Administration’s illeg
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shall be applied to the United States of America prime rate 60 days from the 

date this Judgment becomes executable; and 

c. All other claims are rejected. 

(Signed) 

Judge Teresa Bravo 

Dated this 23rd day of July 2019 

Entered in the Register on this 23rd day of July 2019. 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


