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would be the rescission of the unlawful decision, and his reinstatement in the currently

open P-5 level position.

5. The Respondent has made no submissions on reinstatement in response to the

Applicantds contentions.

6. In its Judgment Quatrini UNDT/2020/043, the Tribunal found that the
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11. As the compensation is just a mandatory alternative for the Administration if it
prefers not to rescind the challenged decision and it does not concern the economic loss
suffered by a staff member, the Applicant does not have to demonstrate to have
mitigated his loss. Indeed, UNAT found in Eissa 2014-UNAT-469, para. 27, that
fi[in lieu] compensation is not compensatory damages based on economic loss. Thus,
there is no reason € to require mitigationo (same principle was affirmed in, for
instance, Zachariah 2017-UNAT-764, para. 36, and Fasanella 2017-UNAT-765,
para. 34).

12. As to the amount of the compensation in lieu, the above recalled article of the
Dispute Tribunalds Statute sets a general framework for its determination, stating that,
apart from exceptional circumstances, it ishall normally not exceed the equivalent of

two yearsd net base salary of the applicanto.

13. The Appeals Tribunal in Ashour 2019-UNAT-899 found that fithe amount of
in lieu compensation will essentially depend on the circumstances of the caseo and that
fidue deference shall be given to the trial judge in exercising his or her discretion in a

reasonable way following a principled approacho (see para. 21).

14. This Tribunal finds that the determination of the com
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Desertification (f{UNCCDO0)] at its 14th session in September 20190. The Applicant
assumes, in fact, that fifollowing the contested decision not to renew his contract after
31 December 2017, he would have been entitled to two fixed-term contracts: one for
the period 2018-2019, and a second one for the period 2020-20210.

20. The Respondent contends that fithe calculation of the loss of income should be

limited to the period from 1 July 2018 to 31 Decemb
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31. Forthe relevant period since his separation from UNCCD, the Applicant submits
that he has had net earnings in the amounts of: USD59,333 (31,877+33,825-6,369)
during six months in 2018; USD73,500 (67,264+12,605-6,369) in 2019. He provides
as proof a copy of the taxation decision made by the Swiss Federal Tax Administration
on his income for 2018, together with a provisional calculation for the income tax 2019,

given that the deadline for filing tax returns for last year is yet to expire.

32. The Respondent opposes that the income earned for the period 1 July 2018 to
31 December 2019 fiseems to be incompleteo, but no specific evidence on that was

given or required by the Respondent.

33. Based on the documentation at hand and the partiesé submissions, the Tribunal
accepts the amounts presented by the Applicant, which have to be deducted from the

amount of damages.

34. Therefore, should the calculation of damages give a positive balance in favour of
the Applicant, the Respondent is to pay the Applicant 18 monthst net-base salary
provided for the P-5 level position, minus USD132,833.

Non-pecuniary (moral) damages

35. The Applicant submits that he suffered moral damages to be compensated in the
amount of USD50,000.

36. The Applicant contends that he suffered harm to fihis employment record and
career prospectso. This is shown by the fact that for the majority of his job applications
he did not receive any reply or received only dismissive negative replies, and that he
obtained only short-term or part-time employment, so being confined in a fiprecarious

situation which he and his family are confronted witho.

37. The Applicant submits that evidence of non-pecuniary damage is ffurther
contained in the recognition by the Ethics Office of a possible abuse of authority by the
UNCCD Executive Secretary in reclassifying his P-5 [level] post to [the] P-3 level
without following the procedures laid out in ST/A1/1998/9, and excluding him twice,

in 2017 and 2018, from the selection process for the Managing Director position of the
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Global Mechanism for unspecified reasonso. The consequences of fithese unlawful
actions on the Applicants professional career and personal health have been
catastrophico.

38. The Respondent submits that the fifailure by the Applicant to mitigate his loss
had a direct impact on the alleged moral damage linked to the professional imageo. The
harm to the professional reputation is finot established by the evidence on the record
and the mere allegation of being excluded from recruitment process cannot establish a

damage, nor a causal linko.

39. Regarding the Applicantds alleged reputational damage, the Tribunal notes that

art. 10.5(b) of its Statute requires that compensation for harm is subject to evidence. In
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Applicantds physicians, which have been further verified by the [United Nations] Chief
Medical Officero.

43. The Tribunal notes that the Applicant has submitted the following documentation

in evidence of his stress and anxiety:

a. A medical certificate from a private medical doctor according to which
the Applicant suffered from different psychological injuries because of the
non-renewal of his contract dated 23 April 2018;

b. The same medical doctor certified in various other documents dated
16 March, 29 March, 9 April and 30 May 2018 that the Applicant was not able

to work;

C. In another certificate from a fiPsychological Counseling Serviceso at a
university, it is stated that the Applicant had visited them on 16 May 2018,
26 June and 26 September 2018 and that fi[t]he psychological consultations
showed that the anxieties and sleeping problems existing at that time were part
of the psychosocial stress within the difficult professional situationo; and

d. Some email correspondence between 27 and 28 June 2018 between the
him and the Medical Service, United Nations Office at Geneva regarding the

scheduling of a telephone meeting on 2 July 2018.

44. The Respondent, however, contends that the documentation provided by these
medical professionals is fiunsworno and therefore without evidentiary value under the
jurisprudence of the Appeals Tribunal in Auda 2017-UNAT-787 (para. 63) and
Pacheco 2013-UNAT-281 (para. 27). The submission is without merits. Improper are,
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45. In the case at hand, the Applicant provided documents (in particular medical
documents, certifications and correspondence), which are relevant means of proof
irrespectively of the fact that they are not sworn documents, as in general an evidence
on paper does not require the formalities of a witness. The Appeals Tribunal, in
Maslei 2016-UNAT-637, paras. 29-31, upheld the award of moral damages by the
Tribunal, supported by evidence with reference to an unsworn medical report (with also
a witness declaration given by the Applicant).

46. The Tribunal notes also that, under UNAT?Gs jurisprudence, the level of stress and
anxiety depends on the person in question, and when assessing the evidence on record,

a icommon senseo approach must be applied whereby n
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