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1. By application filed on 10 April 2018, the Applicant, a State Program
Coordinator (NOC-I1) at the United Nations Population Fund (fUNFPAO), contests
the decision to authorize and conduct a fact-finding mission to the UNFPA State
Office in Bihar (fiBihar Office0), India, in response to his complaint of
discrimination, harassment and abuse of authority by the UNFPA Assistant

Representative in India and four colleagues.

W acts

2. On 6 October 2017, the Representative of UNFPAGs India Country Office
(fithe Representative0) requested authorization from the Regional Director, Asia
and Pacific Regional Office, UNFPA (the fiRegional Directoro), to conduct a human
resources mission to the Bihar Office (IHR Missiono). The request was motivated
by several email messages from the Applicant and other Bihar Office staff members
flagging performance and interpersonal conflicts, as well as a communication from
the Applicant alleging harassment, abuse of authority and discrimination based on

religion by the Assistant Representative and four other colleagues.

3. Following the Regional Directoris authorization, the HR Mission was
conducted from 5 to 8 November 2017. A report was issued at the end of
the mission and it did not contain any finding related to the Applicantds allegations
of harassment or of abuse of authority. The report did capture a reference to
discrimination based on religion during the Applicantés interview and, also,
included recommendations to move forward with respect to the Applicantis

employment status.

Pa -t es’ subm ss ons

4.  The Applicantés principal contentions are:

a.  The decision to convene an HR Mission to the Bihar office, following
the Applicantds complaint for misconduct, violates UNFPA Rules and

Regulations;
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b.  The Executive Director, UNFPA, failed to have the Applicantds
complaint investigated or forwarded to the Office of Audits and

Investigations (iIOAIS0);

C. The HR Mission had no Terms of Reference or, at least,
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22. First, the case file shows the HR Mission was an fiadd-ono to a broader
undertaking, namely a planned international consultant group HR review mission
to the UNFPA India County Office as part of the Country Officeds realignment for
India Country Programme (2018-2022).

23. Second, having examined the HR Mission Report, which was shared with the
Applicant in a redacted form, as well as the Terms of Reference of said mission, the
Tribunal is of the view that the purpose of the HR Mission was to evaluate ongoing
problems with regard to persisting staff performance issues, as well as managerial
and behavioural issues in the Bihar Office. The scope of the HR Mission went far

beyond the complaint made by the Applicant for discrimination and harassment.

24. The Tribunal is satisfied that the HR Mission was a managerial exercise of
discretion to assess a number of complex and different issues in the Bihar Office.
Consequently, the contested decision is not an administrative decision but rather a
managerial action within the discretionary authority of the Regional Director, which

Is not subject to judicial review.

25. The Applicant alleges that the HR Mission was devised to illegally terminate
his appointment. In relation to this allegation, the Tribunal also recalls that it is the
Applicant who bears the burden of proof to demonstrate that the scope of the HR
Mission to Bihar was to lead him to resign.

26. However, the Applicant has not demonstrated such assertion and did not
provide any evidence of said intentions. On the contrary, the evidence on file
suggests that it was the Applicant who, during his second interview with the Head
of the HR Mission, reported that he had decided to resign on medical grounds and
offered no other explanation as to why he wanted to resign.

27. The Tribunal could not identify any direct legal consequence on the Applicant
which impacted his terms of appointment as a result of the HR Mission to Bihar. In
fact, at the time the application was filed, the Applicant was still a staff member
and there is no evidence of any harm suffered by him as a consequence of said HR

Mission.
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28. Inview of the foregoing, the Tribunal DECIDES:

To reject the application as irreceivable - ¢ (" al.

S .
( § ;J;d)

Judge Teresa Bravo

Dated this 29" day of May 2020

Entered in the Register on this 29" day of May 2020

Ag 4
(g ;;d)
Ren® M. Vargas M., Registrar, Geneva
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