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Introduction

1. The Applicant, a former staff member with the United Nations Mission in
Liberia (“UNMIL”), contests the Secretary-General’s decision accepting the
recommendation of the Advisory Board on Compensation Claims (“ABCC”)
awarding USD30,412.29 for a 28 percent permanent loss of function under art.
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entire person according to the American Medical Association Guides to the
Evaluation of Permanent Impairment (“AMA Guides”), Sixth Edition.

8. Based on its review of the file, the ABCC recommended that (a) the
Applicant’s injuries be recognized as service-incurred and all medical expenses that
are certified by the Medical Director as being directly related to the injuries and
reasonable for the treatments/services provided may be reimbursed under Appendix
D; and (b) the Applicant has not sustained any degree of permanent loss of function
and, thus, his request for compensation under art. 11.3(c) of the applicable Appendix
D be denied.

9. On 19 February 2013, on behalf of the Secretary-General, the Controller
approved the ABCC’s recommendation. This decision was notified to the Applicant
on 20 March 2013.

10. Between 2013 and 2016, the Applicant underwent various medical

procedures.

11. In September 2016, the Applicant had a follow-up appointment with a spinal

surgeon who recommended a disability assessment.

12.  On 7 October 2016, the Applicant underwent a permanent medical
impairment evaluation according to the AMA Guides, Sixth Edition. The report dated
25 October 2016 provided that the Applicant suffered a 23 percent permanent loss of
function of the whole person due to spinal injuries. The Applicant submitted this
report to the ABCC.

13. By memorandum dated 15 December 2016, the ABCC, attaching the report
dated 25 October 2016 submitted by the Applicant, requested the Medical Director of
MSD to advise the ABCC whether he sustained any degree of a permanent loss of
function of the whole person under art. 11.3(c) of the applicable Appendix D and
whether such permanent loss of function constitutes partial disability or total

disability.
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14. By memorandum dated 18 January 2017, MSD advised the ABCC that the
Applicant suffered a 28 percent permanent loss of function of the whole person. MSD
also advised the ABCC that since the Applicant returned to work and appeared to
have suffered no loss of earnings potential in his current role, he does not fall under
the disability provisions of either art. 11.1 or art. 11.2 of the applicable Appendix D.

15.
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24, On 9 June 2020, the Tribunal held a hearing and heard testimonies of Dr.
Mike Rowell, Senior Medical Officer, MSD, Mr. Demetri Gounaris, the Secretary of
the ABCC, and the Applicant.

25.  Thereafter, pursuant to Order No. 101 (NY/2020), the parties submitted

closing submissions.

Consideration

Receivability

26.  The Respondent raises two issues relating to the receivability of the
application. First, the Respondent submits that
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29.  On 16 May 2017, the Controller approved the ABCC’s recommendation of 11

Page 8 of 22



Case No. UNDT/NY/2019/061
Judgment No. UNDT/2020/119

33.  The Respondent claims that the Applicant was notified of the contested
decision at least on 7 June 2017 when he acknowledged the receipt of the decision.
The Respondent argues that all the further correspondence between the Secretary of
the ABCC and the Applicant did not reset the clock.

34.  The Tribunal notes that the Controller’s approval of the ABCC
recommendation on 16 May 2017 only considered the award of permanent loss of
function. In the letter of 7 June 2017, the Applicant requested other reliefs that the
ABCC had not considered in its recommendation of 11 April 2017. According to the
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Sanwidi 2010-UNAT-084. That is, when judging the validity of the exercise of

discretionary authority,

... the Dispute Tribunal determines if the decision is legal, rational,
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Calculation of the degree of permanent loss of function
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Secretary-General, which proposed a revision of Appendix D (A/71/258), shows that
major changes have been made to Appendix D including in the determination of
compensation for permanent loss of function and therefore a revised Appendix D

does not provide any guidance on this question.

61.  The question is, in the face of the statutory silence and ambiguity, whether the
Secretary-General exercised his discretion lawfully by deciding to use the
pensionable remuneration scale at the date of injury, which was 10 years before the

contested decision was made.

62.  As the Dispute Tribunal stated in Laca Diaz, under the normal circumstances,
the date of injury, date of claim and date of decision would all occur during the

application of the same pensionable remun

Page 16 of 22






Case No. UNDT/NY/2019/061
Judgment No. UNDT/2020/119

Respondent is estopped, both in law and in equity, from providing such information

after the fact, and therefore cannot effect the adjustment now.

71.  The Tribunal finds that the Applicant’s claim is without merit. The above-
mentioned calculation formula had been included in the ABCC’s recommendation
and, therefore, it is not true that the Respondent failed to be transparent about the
calculation formula. In addition, the Tribunal finds that this calculation formula,
while not explicitly included in the statutory language itself, is a reasonable and
consistent application of art. 11.3(c) which provided that the amount of compensation

for General Service and locally recruited mission personnel may be adjusted “taking

Page 18 of 22



Case No. UNDT/NY/2019/061
Judgment No. UNDT/2020/119

exceeding the insurance coverage may be paid by the ABCC. In July 2016, in
response to an insurance company’s inquiry about the Applicant’s claim for medical
expenses exceeding the insurance plan coverage, the Secretary of the ABCC
responded that the ABCC pays medical expenses upon MSD’s finding that the
expense is related to a service-incurred injury, medically necessary and at a
reasonable cost. The Secretary of the ABCC advised that where a medical expense is

unusually large or recurring, pre-approval may be sought by MSD.

76. In July 2017, presumably in response to the Applicant’s request for
reconsideration in June 2017, the ABCC reviewed the Applicant’s file for any
outstanding claims and determined that there were no outstanding claims for medical
expenses. At the hearing, the Secretary of the ABCC testified that the applicable
Appendix D does not pay non-medical expenses and that all eligible medical

expenses were paid.

77. Both parties produced a number of email exchanges in relation to the
Applicant’s out-of-pocket expenses. Given the Applicant’s medical history, a number

of payments were made
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Other remedies

86.  The Applicant claims that he is entitled to compensation for future medical
treatment and assistance for personal and home care activities, special disability

pension, compensation for the pain and anguish, and legal costs.

87. In the response dated 25 and 27 July 2017, the ABCC informed the Applicant
that compensation for future medical treatment and assistance for personal and home
care activities, special disability pension, and compensation for the pain and anguish
is not provided under the applicable Appendix D as it only provides for medical

expenses and permanent loss of function compensation.

88.  The Tribunal does not find any error in the ABCC’s decision. As art. 3 of the
applicable Appendix D provides, the compensation payable under this Appendix D is
the sole compensation to which any staff member is entitled for his claim under
Appendix D, and the Applicant does not make a case for under what provisions he is

entitled to reliefs he requests.

89.  The Tribunal notes that arts. 11.1, 11.2, and 11.4 provide annual
compensation payments in the case of the finding of total or partial disability. Based
on the Applicant’s testimony at the hearing, it appears that the Applicant claims that
the disability provisions apply in his case considering his medical condition and
employment status, but the Tribunal has no competence to make any medical finding
in that regard. Therefore, if the Applicant believes that he is entitled to additional
compensation under the disability provisions, he may submit a claim with supporting

evidence to the ABCC for its consideration.

Conclusion
90. In light of the foregoing, the Tribunal DECIDES that:

a. The Respondent shall pay the Applicant the difference between the

amount already paid—USD30,412.29—and the amount recalculated based on

Page 21 of 22



Case No. UNDT/NY/



