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Introduction

1. On 20 June 2019, six staff members of the Department of Safety and Security
(“DSS”) filed applications contesting their non-selection to the five posts of Security
Sergeant that were advertised in Job Opening No. 97591 (“the Posts™), at DSS. At the

Applicants’ request, the Tribunal joined all six cases.

2. The Respondent replies that the applications are without merit because the
Applicants’ candidatures for the post were given full and fair consideration.

3. For the reasons state below, the Tribunal finds the contested decision to be
unlawful, grants the Applicants’ claims for compensation for loss of chance in part and

rejects all other claims.

Relevant facts

4. Prior to the advertisement of the Posts, the Applicants were all placed on the

roster of pre-approved candidates for the position of Security Sergeant at the S-4 level.

5. On 25 May 2018, DSS advertised the Posts. All six Applicants applied but were

unsuccessful.

Consideration

6. It is well established that the Secretary-General has broad discretion in matters
of staff selection. When reviewing such decisions, the Tribunal shall examine “(1)
whether the procedure as laid down in the Staff Regulations and Rules was followed;
and (2) whether the staff member was given fair and adequate consideration” (Abbassi
2011-UNAT-110, para. 23). The Appeals Tribunal has further held that the role of the
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assessment in 2018, performance appraisal for the cycle 2016-2017 and performance

appraisal for the cycle 2017-2018.

10.  Asregards the Applicants, the matrix showed that none of them took the written
test in 2018.

11. In Anshasi 2017-UNAT-790 (para. 40), the Appeals Tribunal recalled its well-
settled jurisprudence stating that the Administration has an obligation to act in good
faith and comply with applicable laws. Mutual trust and confidence between the
employer and the employee is implied in every contract of employment and both parties

must act reasonably and in good faith.

12.  The evidence described above shows that the Applicants were unequivocally
informed by DSS that their participation in the written assessment was not a
requirement for the purpose of the selection process under review. However, their non-
participation was later taken into consideration in the assessment of their candidatures
with respect to other candidates. The Tribunal finds that the Applicants were misled in
that they were not clearly informed, despite their inquiry, that their non-participation
in the written test would be taken into consideration in the evaluation of their
candidacies. Thus, the Administration violated its duty to act transparently and in good

faith with the Applicants.

13.  The Tribunal further notes that the Applicants’ performances at two prior
recruitment exercises, in 2011 and 2014, were also taken into consideration in

comparing them with the other candidates.

14, In Sanwidi 2010-UNAT-084 (para. 40), the Appeals Tribunal held that in

examining the lawfulness of an administrative decision, the Dispute Tribunal can
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decision or specific performance ordered, subject to subparagraph (b)
of the present paragraph;

(b) Compensation for harm, supported by evidence, which shall
normally not exceed the equivalent of two years’ net base salary of the
applicant.

19.  The Respondent argues that under the Appeals Tribunal’s jurisprudence,
compensation for loss of opportunity is generally capped to 10%. The Respondent cites
Hastings 2011-UNAT-109 (para. 2). The Tribunal observes however that in para. 18
of Hastings, the Appeals Tribunal did not set a 10% limit to a compensation for loss of
opportunity but found that in that particular instance, the 10% compensation awarded
by the Dispute Tribunal was excessive. The Appeals Tribunal set the compensation

limit for loss of opportunity to two years’ salary.

20.  The Tribunal further recalls that in Robinson 2020-UNAT-1040 (para. 24), the
Appeals Tribunal found that compensation in lieu can only be ordered when the

unlawful decision has been rescinded. The Appeals Tribunal further upheld the Dispute
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Both sorts of damages must be supported by the evidence and must be mitigated

(Robinson, paras. 23 and 25).

24, In Ross 2019-UNAT-926, para. 48, the Appeals Tribunal held that “any
irregularity (procedural or substantive) in promotion cases will only give rise to an
entitlement to rescission or compensation if the staff member has a significant or
foreseeable chance for promotion. The irregularity must be of such a nature that, had it
not occurred, the staff member would have had a foreseeable and significant chance

for promotion”.

25.  To calculate the economic loss suffered by the Applicants as a result of the
unlawful decision, the Tribunal will assess whether they would have had a significant
chance of being selected absent the illegality. Given that the Applicants were all
rostered for positions similar to those under review and none of them had negative
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e. If payment of the above amounts are not made within 60 days of the
date at which this judgment becomes executable, five per cent shall be added
to the United States Prime Rate from the date of expiry of the 60-day period to
the date of payment. An additional five per cent shall be applied to the United

States Prime Rate 60 days from the date this Judgment becomes executable.

(Signed)
Judge Alexander W. Hunter, Jr.
Dated this 16" day of November 2020

Entered in the Register on this 16" day of November 2020

(Signed)

Nerea Suero Fontecha, Registrar, New York
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