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Introduction 

1. 
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8. Following the written assessment, four roster candidates, including the 

Applicant, were invited for an informal interview after receiving the passing score of 

65. The Applicant was interviewed by telephone on 10 October 2017. 

9. According to the Respondent, the Administration found that none of the four 

roster candidates was suitable for the Post, and then proceeded to review the rest of 

applications from non-rostered candidates. 

10. Thereafter, 21 additional candidates were found to meet the minimum 

requirements of the Post and were subsequently invited to the same written assessment 

on 15 March 2018. 

11. Four candidates who received the passing score of 80 were invited to a 

competency-based interview. The roster candidate who had received a score of 80 in 

the earlier written assessment was also invited to a competency-based interview. 

12. On 4 June 2018, the final transmittal memo to the Central Review 

Body (“CRB”) was submitted recommending five candidates. 

13. The CRB endorsed the recommendation on 6 July 2018, and the Head of 

Department selected one of the recommended candidates. 

14. 
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17. On 5 December 2018, the Applicant filed the present application with the 

Nairobi Registry of the Dispute Tribunal. 

18. On 9 January 2019, the Respondent filed his reply. 

19. On 19 March 2019, the case was transferred to the Geneva Registry. 

20. Following the Tribunal’s case management, on 22-23 November 2020, the 

parties filed their respective closing submission. 

Consideration 

Standard of review and the issues of the case 

21. It is well established that the Secretary-General has broad discretion in matters 

of staff selection. When reviewing such decisions, the Tribunal shall examine 

“(1) whether the procedure as laid down in the Staff Regulations and Rules was 

followed; and (2) whether the staff member was given fair and adequate consideration” 

(Abbassi 2011-UNAT-110, para. 23). The Appeals Tribunal has further held that the 

role of the Tribunals is “to assess whether the applicable regulations and rules have 

been applied and whether they were applied in a fair, transparent and 

non-discriminatory manner. The Tribunals’ role is not to substitute their decision for 

that of the Administration” (Ljungdell 2012-UNAT-265, para. 30). 

22. As the Appeals Tribunal reiterated in Lemonnier 2017-UNAT-762 (see para. 

32), citing Rolland 2011-UNAT-122, “the starting point for judicial review is a 

presumption that official acts have been regularly performed”. The Appeals Tribunal 

held in Rolland that if the management is able to minimally show that an applicant’s 

candidature was given a full and fair consideration, the burden of proof shifts to the 

applicant who then must show through clear and convincing evidence that he or she 

was denied a fair chance of selection (Rolland, para. 26). 
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23. In Finniss UNDT/2012/200 (affirmed by 2014-UNAT-397), the Tribunal 

explained what a minimal showing is: 

107. Administrative decisions must be capable of being demonstrated 

to be legal, rational, procedurally correct [citing Sanwidi 2010-UNAT-

084] and based on well-founded facts. The Respondent will have made 

a minimal showing of regularity and will have met his evidentiary 

burden if he provides the Applicant and the Tribunal with information 

about the decision being challenged.  

108. This information should include the findings of fact material to 

the decision; the evidence on which the findings of fact were based; the 

reasons for the decision and all of the documentation in the possession 

and control of the decision maker which is relevant to the review of the 

decision. 

24. The record shows that the Administration initially considered a direct selection 

of a candidate from the roster. The Administration claims that it found none of the four 

roster candidates who passed a written assessment suitable for the Post. Subsequently, 

the Administration proceeded with the selection process excluding the roster 

candidates including the Applicant, except one roster candidate who was invited to a 

competency-based interview. 

25. Based on the parties’ submissions, the issues of the present case can be defined 

as follows: 

a. Was the initial assessment of roster candidates conducted properly? 

b. Was the Applicant properly excluded from further selection process? 

c. If the selection process was flawed, what remedies is the Applicant 

entitled to? 

Initial assessment of roster candidates 

26. A direct selection of a candidate from the roster is provided for under sec. 9.4 

of ST/AI/2010/3, which stipulates that “[c]andidates included in the roster may be 
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selected by the head of department/office for a subsequent job opening, without 

reference to a central review body”. 

27. With regard to assessment, sec. 7.5 of ST/AI/2010/3 provides that “[s]hortlisted 

candidates shall be assessed to determine whether they meet the technical requirements 

and competencies of the job opening. The assessment may include a competency-based 

interview and/or other appropriate evaluation mechanisms, such as, for example, 

written tests, work sample tests or assessment centres”. 

28. Section 7.6 of ST/AI/2010/3 provides that the hiring manager “shall prepare a 

reasoned and documented record of the evaluation of the proposed candidates against 

the applicable evaluation criteria to allow for review by the central review body and a 

selection decision by the head of the department/office”.  

29. 
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33. Second, the Applicant argues that he was improperly denied five working days’ 

notice before taking a written assessment. The Respondent replies that ST/AI/2010/3 

does not require such notice. Although the Manual for Hiring Managers suggests five 

days’ notice, it is merely guidance and does not confer any entitlements and rights. 

34. The Tribunal agrees with the Respondent. The Appeals Tribunal held in 

Asariotis 2015-UNAT-496 that “[r]ules, policies or procedures intended for general 

application may only be established by duly promulgated Secretary-General’s bulletins 

and administrative issuances”, and manuals at most provide guidance on the 

responsibilities of the hiring manager but “does not purport to vest a staff member with 

an entitlement” (see paras. 21-22). Therefore, there was no procedural breach when the 

Applicant was given a shorter notice for a written assessment. 

35. Third, the Applicant argues that his response to a written assessm







  Case No. UNDT/GVA/2019/022 

  Judgment No. UNDT/2020/201 

 

Page 10 of 16 

46. The Applicant argues, first, that, while an informal interview can be used to 

confirm the selection of a roster candidate, an informal interview cannot be used to 

eliminate a short-listed candidate from further consideration. By unlawfully 

eliminating him from further consideration, the Hiring Manager denied him full and 

fair consideration. 

47. Second, the Applicant states that it was unlawful for the Hiring Manager to 

increase the passing score for a written assessment from 65 percent to 80 percent in the 

middle of the selection exercise, which resulted in his exclusion from the 

competency-based interview. 

48. 
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Manager. This variation specifically prejudiced three roster candidates including the 

Applicant who received the score of 65. Worse, the Administration failed to produce 

any record documenting the setting of the passing scores, the change of the passing 

score, and its reasons. 

53. Accordingly, the Tribunal finds that the Administration unlawfully excluded 

the Applicant from a subsequent selection process and unlawfully changed the passing 

score of a written assessment. 

54. In light of the above, the Tribunal finds that the Administration failed to show 

that the Applicant was afforded fair and full consideration in the selection exercise for 

the Post. The contested decision is therefore unlawful. 

Relief 

55. 
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57. Under art. 10.5(a) of its Statute, the Tribunal has the statutory discretion to 

rescind the contested decision or order specific performance, but as the Appeals 

Tribunal stated, the rescission can be ordered only when a staff member would have 

had a significant chance for selection (see Bofill 2011-UNAT-174, para. 28, Dualeh 

2011-UNAT-175, para. 19). 

58. When applying for the Post, the Applicant was already serving as a Logistics 

Operations Officer at the P-4 level, and he was one of the four roster candidates who 

passed the written assessment and was invited to an informal interview. Moreover, if 

the passing score were not unlawfully changed in the middle of the selection process, 

he would have been one of the eight candidates invited to a competency-based 

interview.  

59. Therefore, the Tribunal finds that the Applicant would have had a significant 

chance for selection and thus the Tribunal orders the rescission of the contested 

selection decision. 

60. Since the contested decision concerns “appointment, promotion or 

termination”, under art. 10.5(a) of the Statute, in ordering the rescission, the Tribunal 

must set an amount of compensation in lieu of rescission or specific performance, 

which needs to be supported by evidence. As stated by the Appeals Tribunal, in lieu 

compensation shall be the economic equivalent for the loss of a favourable 

administrative decision (see Mihai 2017-UNAT-724, para. 19, Ashour 

2019-UNAT-899, para. 20). 

61. Considering that the level of the Post was the same as that of the post the 

Applicant encumbered at the time he applied to it, and that the Applicant has not 

provided any evidence that he suffered any economic loss otherwise, no amount of in 

lieu compensation can be ordered. 
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Compensation for harm 

62. In addition, in the application, the Applicant sought compensation for moral 

damages in the amount of 12 months of base salary on the ground that an unlawful 

decision caused him extreme stress and mental agony. In the closing submission, he 

amended his request to seek compensation in the amount of 24 months of base salary 

for the irreparable harm caused to his career. Specifically, the Applicant argues that a 

loss of career opportunity as a result of the unlawful decision caused irreparable harm 
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67. The Appeals Tribunal held that a loss of opportunity can be compensated but 

the harm should be directly caused by the contested decision, be supported by evidence, 

and may not be duplicative compensation (see, for example, Mihai 2017-UNAT-724, 

para. 21). In awarding compensation for a loss of opportunity, the Dispute Tribunal 

must take into account “other factors such as the staff member mitigating his or her 

loss, or taking up a better position, or earning [other] income” (Dube 2016-UNAT-674, 

para. 59). 

68. The Tribunal understands the Applicant’s disappointment and frustration for 

losing an opportunity to serve at a different position. However, this position was at the 

same level he had and he did not present any evidence to support his claim for any loss. 

The only evidence he presents is that he took early retirement due to the contested 

decision as he was unable to “bear this injustice, unfair treatment, discrimination, and 

irreparable harm to [his] career”. However, any loss of income due to his early 

retirement is not directly caused by the contested decision as he decided to take early 

retirement out of his own volition. 

69. Therefore, the Applicant’s claim for compensation for harm is rejected. 

Conclusion 

70. In view of the foregoing, the Tribunal decides that: 

a. The Applicant did not receive full and fair consideration and thus the 

rescission of the contested decision is ordered; 

b. No amount of in lieu compensation is ordered; and 

c. The Applicant’s request for compensation for harm is rejected. 

(Signed) 

Judge Francis Belle 

Dated this 4th day of December 2020 
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Entered in the Register on this 4th day of December 2020 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


