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. 0 bera. 18,t tor of Adm 8 st . ODC wrote to t.
L n\ovem em. reQrecoro n’gsrayonk wrote tot- ¢
App, cant assud ng - er t at comp.§ nts of abuse of aut. o:yt and-. arassment are
taken sef ous, ady sed - er to cons dery nforma, reso. LY of t.e 4 spute, and
= ny ted-- er to resubm t- er comp.8 nt to comp, t sec.5.130fS’4 Ba.. 85
7 my ted-, L er comp 8 P, W > 40

s, ou d s_e deg de to pursue t_e matter forma . °.

13. On 3,.\ovemberz..l8, te App, cant soug. t a rew ew b management
eva uay on of te deg‘s; on to temporay_ reass gn te funoy ns prey ous

performed b -- er.

14. On 3 Decembera >.18, t.e Appy cant subn? tted a forma comp.§ nt under
S»4 Ba. 85 S e expsned tat t e ongengwnve on on a ega ons

o8 5S¢ expaned tat e onggngy nvesf g o}
agg nst-_er-_ ad made am cab e reso, u§ o mposs b e.

15. On 15 Februar ;,‘.19, t. ¢ Under Secretar% enera for Management

4 enera’-. as deg ded to up.od t e

= nformed t e Appycant t at t e Secretar
= mpugned deg. on, based on t. e4 ngd ngs and recommendag ons of t_ e Management

~*va uaj on U t (“M=U”).

16. On 16 Aps 2 o 19, ROD@ nformed t_ e Apps cant t at a fact4 ng ng pane
was g@ ng to be estab, s-ed to, nves’ gate--era . egay ons.

17. t=s t. 4 Appycant’s subm sson t at t ¢ RR’s deg.s on to reass gn - er

funo’ ons werp not programmay ca jus?:ﬁ edst was a “d sgy sed g s¢ ps nar
measure” basgd on a “pre detern’ ned" conc us on” of t- e onge ng nves gag o nto

t ¢ a_ egaj ong age nst t. e Appw cant. S, e contendss ts s, n fact, ew dence of a
con$ ny ng pajgern of- arassment and abuse of aut. og t t atare a sot. e subject of
a formaa nveq ga on based on comp.§ nts b te Appyi cant. - e RR, t. e Apps cant
argues,-, as uffed t e reass gnment of-_er fukoy ons to do w- at-- e-- as been unab e

todo ega  Mtogette Appy cant out oft. ewa .

18. - e Appw cantasserts t_ats. e- 0 dsacontract v t. RDP and contends t. ere
= snoew dencet att e RR consu ted w t. t e atter before reass g8 ng-. er func§ ons.
S.efurt era egest att e M*Udng ng t at t eres s no ew dence to support t. e
contend on t_at t e nvess gaj ons s be ng conducted at t e be_est of t ¢ RRas
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fawed, as t eres s amp e and c ear ey dence as to w; at and w. o # ggered t ¢
N nves’ gaf on.

19. >~ e Apppcant sa s tat te Respondent’s ac§ ons - ave damaged t e

Apps cant’s profes; ona ‘reputa$ on and stané ngnA ba1’ a.

.. 7 e Respondent takes t e ont att e appwcaion s oud be & sm ssed

>y ZoCResp . © PO§4 on . at t_ ¢ appy caj on s, 4 s
on grounds of rece va§7 t. Accore} ng to t e Respondent, t e de§§ on to reass gn
te App, cant’s funo’ ons pené ngt-e comp. 67 on of & o nvesf gay ve process does
not create an  ega consequences regaré ngte App, cant’s terms of emp, o ment

=t was any ntos m measure t_at § d nos mpede on-- er terms of appe ntment.

» 1. - eRespondent subm tst att. e apps caf ona so acksmesit. “esa st att e
de§.§ on t e App, cant seeks tos mpugn was taken7 n proper exerg'se of =
4§ scre on to make de¢.§ ons on t. e structure of t. e Orgas aa4 on andy ts workf ow.
4 was tus a degson t at was awfu  madesn t esnterest of bot t e
Orgas 22§ on and t. e Apps cant. >~ e Appy Cant, accord ng to t. e Respondent,-, as
not adduced an ew dence to s_ow t at t ¢ de¢.§ on was tg nted b = mproper
mo’ VES or an (k—r er extraneous factors, so as to 3@; atet e presumpf onof prop# et

and regu a# tﬁ nt e de¢.s on mak ng process.

aa . 7 e Respondent subn? tst att o mpugned deyg on was takery n accordance
w t_staffru e la (c). .{ was anw ntos m measure to 4 gates: sk to t_ e Orgas aa4 on
w t externa partners and stake, o ders. - e measure was taken wit out an
prejug ce to t. e outcome of t. ey nvesi gaf on, ands s_ess severe t_an t_ e a ternag ve

of adny 8 strag ve eave.

Considerations

Receivability
2 3. Under art.s .1(a) 0f7 ts Statute, t_ ¢ /4 buna,, s on  competent to-- ear and
pass judgment on apps caf ons ¢_a_ engng an adn’ B Straj ve de.$ on b te
Respondent. An apps caj ons s not rece vab es f t ¢ subject matters s r}z)t an
adm § straj ve deg.¢ on. > e s8 d ru e furt_er s pu ates t_at for t_e appy caf on to
be rece vabe, t ¢ adn? B strag ve deg.g on contested must be7 n non comps ance
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w t_ t_e staff member’s terms of appe ntment, w c.» nc ude appy cab e prow.s ons

= nt ereguator framework.

a4 Cs nterpretay on and apps cay on of tg/ s rue --ave been extens; ve

addressed b} t s % buna and RA@ nter degg ons.

a5 rec as§ ca de,C B4 on of w. at consy tutes an “adn? B straj ve deyﬁ on” as

set ouy n Andronow s wort, restaf ng:'

A acceptabe b a. adnyg straf ve .aw s stems, t at an
“adny B strag ve deg}tﬁ 0n”.7 s a us atera deg.g bn taken b te

adn’ B strag Omw n a preg se, n§ y dua cased n§ ¥ dua adn’ 3 s&ay ve

act), Wa G, produces 4; rect ega consequences to t- ¢ ega order.

2 us, t e adm B stra ve de¢s onss ¢ sngys ed from ot er

adn’ B stra ve acts, suc, as t. ose-, ay ng regu ator  power (Wg, G-

are usua _ referred to as ru es or regu % ons), as w¢  as from t ose

not-_ aw, nk, rect ega consequences. Administrative decisions are

therefore characterized by the fact that they are taken by the

Administration, they are unilateral and of individual application,

and they carry direct legal consequences. (emp- as s added)
2 6. 7= e Respondent contends t_at t_e re as§ gnment of t_ e Apps cant’s duf es 4 d
not cause an é rect ~ega consequences =n - er terms of appe ntment.
7= us, accoré ng to t e Respondent, t- e apps cay ons. s not rece vab e ratione

materiae.

a7 ,iwever, as Counse fort e App, cant Pe ntsout, t- e deyg on-- ad an mpact
on-_er func§ ons, wa ¢, wou d-_ ave been part of t e terms of reference of-_er
spee.§ ¢ pog4 on. - e % buna 4'ndst_att ¢ dee.s on g dn ndeeds m t-_er work, ¢ e
q rect consequence of Wa 6. was t at s. € was no onger perforn’ ngt-e funoy ons
s.e was emp 0 ed to do. - e /4 buna ’s 4 nd ngss n Wondimu RD?% o 17..18
supports t. ¢ pg nt made. _n Wondimu, t. ¢ 7% buna exp.g ned ¢, at:

77. [W]s e t eres s no contest t_at staff regu, a on la (c) confers
aut. ofit on te Secretar® enera to ass gn staff members to
sy tab, e}'du’ es and 0§ ces}: t e argument t at-- e can aso on t e

! UNAdT Judgment No. 1157, Andronov (2003) para. V; as reaffirmed by the United Nations
Appeals Tribunal (UNAT) inter alia in Andati-Amwayi 2010-UNAT-058, paras. 17-19; Hamad
2012-UNAT-269, para. 23; Al Surkhi et al. 2013-UNAT-304, para. 26; Ngokeng 2014-UNAT-460,
para. 26; Gehr 2014-UNAT-475, paras. 16-17; Lee 2014-UNAT-481, para. 48; Terragnolo
2015-UNAT-517, para. 31; Reid 2015-UNAT-563, para. 32; Staedtler 2015-UNAT-578, para. 30.
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strengt. of t_at aut_ oft aone$ mp and arly tra remove staff
members from ¢ ¢ r duy ess s not us }npeae—r ab e. _f)- as been we
estabys.ed b jud.ga pronouncements t at an 6 scroj onar
aut. os t mus& be exere sed jutj 4 ous, and, nte best, nterests of
te Orgbu’ a4 on. }'

78. [_Jt, ss mperag ve -_ere to c ose ~ exam ne t e ¢ rcumstances
surround ng t e request and raj ogae for t e remova of te
Apps cant ...

% . W, erev ndeed t. e Organ aaj on acts wi t. out proper jus.4 ca$ on,
ass n ts s case, to remove a staff member from a pog$ on- e- ad
proper, earned, t. € c4 m of an exerg se of é scre§ on Wi fg ‘
becausy g scre§ on must be exers sed jug ¢ ous ...

1 6. & scertg n and proper. t ero eof te s 4 buna to detern’ ne
V\’-r et.ert.e Resﬁ!ondent actedd n good fg t...

2 8. 7+ erew s no mes t to t e Respondent’s contens on t_ at a de¢.$ on to re ass gn
t_ e duj es of a staff member-_as no ega consequences and cannot be ¢; a_enged.
Bsa degg ont aw s approps ate t e subject of jué §a rey eWs NVO ¥ ngac ose
cxam naf onofte i rcumstancesy to detem? neweterte deg‘g on wass rregu ar

or un awfu .

2 9. 7 e wbuna $ndst e appy caf on matosa. rece vab e and w . proceed to
cons dem t on t. e mey ts. }'

Merits

3,.. As exp.g nedsn Wondimu, a. t e ¢ rcumstances must be exam ned to
determy ne w.et. er t_ e Respondent’s 4 SCre§ omw n re as$ g/ nNg du’ €s was proper.

exerg sed, so t_att_e des.§ on can be up_e d.

31. Aq scref onar adn’ B stra-y ve deg‘ﬁ on, suc: ast. e one contestecy n t# S case,
can be ¢. a_enged (};1 t_e grounds t_at t_ e Respondent-_as not acted fg r. , just ,
or transparent  or was mo§ vated b 9 as, prejue} ce, Om mproper mog ves. R

juy sprudence recogs aes a presumps on of regu at an te performance of

adm B straj ve funof ons and de¢.¢ on mak ng. s s fort_ e Appy cant a_eg ng any
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of t_ese grounds of ¢ a_enge to bear t_ oy 84 a burden of prow ngs & n-s s or- er
appy caj on.”

3. 7 eRespondens nresponsetot e a egaj ons,- as am § ma burden of proof
to jusi f -=s adm B straf ve acyon or dee.s on.® Once t. at m 8 ma burdens s
4§ sc; arged, t_e burden remg ns wi t. t_e staff member to prove t_at t. e ao§ ons of
t. ¢ Respondent weres mproper or unjusi4 ed. = s must be done b ¢ ear and

conw. ng ng ey dence.*

33. _ntsscase, t. e Appycant’s ¢ a enge to t e contested de¢.s on was made
based ps mag  on a m spercep§ on as to t_e actua events t_at took p.ace . eae} ng
tot.e de§.§ on.’- e App, cant comp.§ nedt att e de§.§ on to temporagi . - re ase gn
- er funoy ons penti ng conc ug on of t- O nvesy gay Ons, nto a . egay ons ags nst-- er
was taken soe b t e RR. s swew was based on t e commus caj on of t ¢

degsonb em ‘c}'f;‘90ctober§.. 18 fromt- € RR to t- € Appw cant.
ponty . r ¢ Appy

34. e Apps cant contended t at t. ¢ RR - ad no aut_ ot to make suc. a

dee.s on, staff regu akon 1 .1 vests tw s aut- ot on mnteS cretar® enera or
e85 gu a on 1 psautopt on snt

offgas wt deegated aut ot to make degs onss n g s¢ py nar ‘matters. > e

off ¢ aswt deegated aut_os t} . t. e Apps cant submg ts, are f
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ts s p§ mar aspect oft e Apps cant’s case, name,  t att e RR acted us atera_ ,

= mproper }' and W t out aut. OF tﬁ nre ase gy ng- er duy es.

36. More substang ve ,t. e Apps cant’s subm s onst_att ¢ de¢.§ oms s un awfu
becausey t fa s outs de }: e regu ator  scope of ntes m measures to be taken dug ng
arw nves§ gag on, and cannot be jusi4 ed as fas ng w ts n t_e broad g scref on of . e
Orgas aa§ omw n reass g8 ng staff members, are a so w t_out mey t.

37. Brst .t e Appscant’s read ng of staff ru e 1;. 4 (ajw s m sconce ved. »_ere
%S nots nga n ¢ ¢ rue to support t € conteng on ¢ at nos ntey m adn’ B strag ve
measure ot_er t an adm 8 stra§ ve eave can bes mp emented pursuant to staff
rue 1,. 4 (a). 7~ e ru e grants t._e Respondent t_¢ ¢ scre on to deg de w. et er to
p. ace a staff member on adn’ B stra§ ve eave Wa ¢ ans nves§ gaj Omm S N progress.
- cres s notg/ ng=n terue t at‘7‘ né cates t-at a t e Respondent’s ot er

adn’ B strag ve 4; SCre§ ons,s nc. usj ng re ass gnment of duay es, are to be curts ed
dug ng ans nves§ gag on.

38. Second .t e Appscank nsubm & ngt att ere as§ gnment of du’ esy s not
jusifed, - as'not rebutted t e presumpi on of reguait = n t e exerg se of t e
Respondent’s g screfon sn te use of resources” and personne > Staff
regu a on la (c) proy des t at staff members are subject to ass gnment b te

Secretar enera to an of t. ¢ ach w4 es or off ces of t. e Organ aa¥ on.

39. 7 e jus sprudence of t e Us ted\ay ons /4 buna s (bot._ §rst and second

= nstance) c ear. underscores t- at t- at re as§ gnment of staff and dut ass gnments
fa s wtsn t € Orgag aajon’s @ scref on. f=s on W ere dee.s ons mades n
exereg se of ts sg screg on are s, own to-, ave beery mproper.  mog vated or takeg n
breac. of mandator prow.s ons t_at t_e presumpy on of regtl Htws rebutted.® B
fort e Orgag a3 oh to detem? ne w. et er a reasq gnmens, Sy s, (s nterest.”

5 Awe 2016-UNAT-667.
SAwe ibid,;
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4 . Accordngtot e Appscant,t-ere a nment des.s omw n t= S case was not
. 4 ng tot e Appycant, € e re asg g c§.§ O 0 Gy
“programma¥ ca }' Jusi§ ed” but wasy nstead a4 sgg sed g s¢ ps nary measure used
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-, er bests nterests wi t. t ose of t_ e Organ aaf on. . ese reasons are supported b

t ey dence.

46. - e’wbuna 4 ndst att e Appy cant-_ as f§ ed to meet- er burden of prow ng
an s mproper mo, VEa ITegu af t orun awfu nessont e partoft e Respondem’ n

t ¢ dee.s ontore ass gn-_er duf es. -, erefore, t_ e presumpd on of regu a t  stands.
Conclusion
47. - ew oft.e foreg9 ng, t e 4 buna D=C_D-=S:

Wes stt. e appy caf o s rece vab on t f§ s ont e mes ts ands s ¢ s ssed.

(Signed)
Judge~* eanor Dona dson ,Agne we .

Dated ts s 6™ da of Mare. 3. ¢ 1

~nteredw n t e Reg ster on tw sa 6" da of Marc. 2.2 1
teredy n ¢, ¢ Reg ty 3@

(Signed)

René M}‘ argas M., Reg strai‘,t eneva
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