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Introduction 

1. The Applicant’s career with the United Nations Children’s 

Fund (“UNICEF”), spanned his adult life, from 1984 to 2018. In 2018, he served 
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9. While the parties took the view that this matter can be decided on the basis of 

their written submissions and the documentary evidence that had been filed, the 

Tribunal’s position was that an oral hearing in which the Applicant testifies would 

be necessary if the parties are not able to resolve this dispute informally. The 

Tribunal left it up to the Respondent to decide who, if anyone, he would like to call. 

10. On 10 March 2021, the parties filed separate submissions with motions for 

further submissions and partial postponement of the oral hearing respectively. 

11. On 12 March 2021, the Tribunal issued Order No 69 (GVA/2021) with 

directions to the parties. 
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16. Despite the difficulties associated with the Country Office, the Applicant was 

appraised on 3 May 2017 as a person who relates easily with colleagues and 
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34. The Appeals Tribunal has consistently held that the “[j]udicial review of a 

disciplinary case requires [the Dispute Tribunal] to consider the evidence adduced 

and the procedures utilized during the course of the investigation by the 

Administration”. In this context, the Dispute Tribunal is “to examine whether the 

facts on which the sanction is based have been established, whether the established 

facts qualify as misconduct [under the Staff Regulations and Rules], and whether 

the sanction is proportionate to the offence”.2 

35. In reviewing the Secretary-General’s exercise of discretion, the Tribunal is to 

follow the well-established standard of review as provided in Sanwidi 

2010-UNAT-084 at para. 40: 

[W]hen judging the validity of the Secretary-General’s exercise of 
discretion in administrative matters, the Dispute Tribunal 
determines if the decision is legal, rational, procedurally correct, and 
proportionate. The Tribunal can consider whether relevant matters 
have been ignored and irrelevant matters considered, and also 
examine whether the decision is absurd or perverse. But it is not the 
role of the Dispute Tribunal to consider the correctness of the choice 
made by the Secretary-General amongst the various courses of 
action open to him. Nor is it the role of the Tribunal to substitute its 
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42. The Dispute Tribunal also held that “[a]s is always the case, any witness 

testimony should be evaluated to determine whether it is believable and should be 

credited as establishing the true facts in a case”. 

43. When affirming the Dispute Tribunal’s finding in Hallal
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Was there clear and convincing evidence of the charges that were preferred against 

the Applicant? 

46. The facts identified in the Investigation Report, which led to the allegations 

in the charge letter, following which findings were made in the decision letter, will 

be considered in turn. 

Allegations of Harassment 

47. The Applicant is alleged to have harassed staff during staff meetings by 

consistently and regularly shouting at them, and not giving them an opportunity to 

be heard when trying to provide him with explanations and advice. The most 

pointed example relates to treatment of the Deputy Representative. The Applicant’s 
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56. The Respondent further relies on the investigation interviews with many staff 

members, to support the contention that the Applicant’s actions went beyond bad 

management practice. The Tribunal finds that almost all the accounts lack sufficient 

probative value when looked at in isolation. Rather than making concrete 

allegations, each account describes the Applicant’s appearance, voice and 

personality subjectively. 

57. He is described as being “incredibly narcissistic”9, “a very big and strong 

personality”10, “a big man with a loud voice and, which he often used, intimidated 

local staff”11, he had a huge voice that was naturally high12, he would “look at 

people in an aggressive way”, he would express what he wanted and bang on the 

table for emphasis13 , he was “stopping to speak to certain staff members without a 

clear reason why, shouting at them in the office or in the hallways or during 

meetings, calling chiefs of programme sections jokers, clowns and idiots, banging 

the table during meetings”14, he used language staff members’ found offensive like 

“shoot from the hip” while “gesturing his hand and forming a 90 degree angle in 

the elbow”15, he spoke with a PNG local staff member about needing “to prove to 

the white people that we could also do it … that black people can be able to work, 

that they are not stupid.”16 

58. 



  Case No. UNDT/GVA/2019/009 

  



  Case No. UNDT/GVA/2019/009 

  Judgment No. UNDT/2021/043 

 

Page 15 of 40 

62. Another aspect of the hostile work environment complained of, was that the 

Applicant stopped talking with persons under his supervision. Three staff members 

corroborated that, for several months, the Applicant did not speak with his 

Communications Specialist. They felt it was because she had made unfavourable 

reports about him. 

63. The Applicant confirms that he and the Communications Specialist were not 

on speaking terms. The Tribunal finds the evidence as to whether it was on his or 

her initiative is inconsistent and lacks credibility. During the investigation, the 

Applicant admitted that he stopped talking to this staff member after she 

inappropriately engaged in a public tirade against him, following a performance 

evaluation discussion between them. Under cross-examination at the Tribunal’s 

hearing, he said that it was the staff member who started avoiding him, when the 

issue of the abolition of the post she encumbered arose. In any event, as the Head 

of Office, allowing the situation of not speaking with this staff member to persist 

for several weeks added to a hostile work environment. 

64. There is a subjective element to some of the allegations against the Applicant. 

However, the totality of the evidence presented by the Deputy Representative and 

the Regional Emergency Advisor on how they were treated and the shouting at the 

driver, paints a clear and convincing basis for a finding of harassment. It is highly 

improbable that staff members, in the numbers interviewed, would overwhelmingly 

speak in these negative terms, unless there was truth to the allegations. 

65. The Applicant was the Head of Office. It is clear that he did not enjoy the 

support of a large number of his staff, certainly those interviewed. There is, as a 

result, no evidence to corroborate his denial of the finding that he harassed staff and 

created a work environment of intimidation and discomfort. 

66. The Applicant by his own admission has confirmed one of the allegations that 

illustrates his propensity to shout at and belittle staff. Further, during his own 

interview, the Applicant gave the names of persons who may have spoken in more 

positive terms about him. Not all of them were interviewed but among those who 

were, X1, Head of Child Protection, gave an account that supported the allegations 
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Applicant’s objectives in transforming the Organization and to minimise resistance 

to change. 

72. The Applicant’s approach failed; his style of communication was unduly 

coercive with the use of shouting. On all accounts, there was minimal listening to 

the views of others and there was belittling of their contributions. The Applicant’s 

approach created a hostile work environment in which change resistance escalated 

from aggression, blaming and gossip21
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C1 

86. The account given by C1 commences with a statement that undermines its 

value in lending any credibility to other sexual harassment allegations against the 
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91. 
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that C1’s birthday was being celebrated at the office. He quickly bought an 

inexpensive token on the airplane and presented it to her and made a brief birthday 

speech at the office. 

96. There was a separate allegation by another former co-worker of the Applicant 

from his time in Sudan, PH. He gave hearsay testimony that C
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Applicant’s actions being of a sexual nature or unwelcome have not been proven. 

On the contrary, C1 pursued a continuing friendship with the Applicant. 

C2 

102. The Investigation Report included the identification of alleged facts 
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107. Eventually, the Applicant had to address the complaints made against C2 and 

the issue of the abolition of the post she encumbered also arose. There were 

confrontations between them, and their previously cordial relationship ended in a 

manner which gave her reason to retaliate against him. 

108. The Tribunal does not find C2’s allegations to be credible. On the contrary, 
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113. C3’s testimony was that her colleague, HM, was always called into the office 

with her by the Applicant and that colleague once commented that the Applicant 

seemed to like C3. However, HM, in her own interview, did not admit to having 

made that comment. 

114. The perception of C3, that there was a sexual attraction towards her by the 

Applicant, is also based on her allegation that he sent her many text messages 

inviting her to have coffee, to go for drives and on one occasion to visit a resort area 

outside Port Moresby. She told the investigators that she did not keep these 

messages on her phone. 

115. The Applicant on the other hand, while admitting he sent messages, was also 

able to present printed copies of some of them to the investigators. He denied that 

there were several messages and put the Respondent to strict 
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128. It is the Tribunal’s finding that the ambiguities concerning the gesture remain 

unresolved. There is no clear and convincing evidence that the gesture amounted to 

sexual harassment. 

129. All in all, it is credible that C3 was made to feel uncomfortable in her 

professional capacity by the Applicant. However, there was no clear and convincing 

basis for the Respondent’s finding that he sexually harassed her. 

General considerations on Sexual Harassment 

130. At the hearing, the Respondent’s witness was asked by Counsel for the 

Applicant whether any of the three persons mentioned above, or any other staff 

member, had made formal complaints of sexual harassment against him. She 

confirmed that no staff member had formally complained. 

131. 
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male or female. Accordingly, C4’s account adds no probative value to the 

Respondent’s allegations of sexual harassment. 

134. The documented evidence of emails and text messages whereby C3, C1 and 

C4 initiated and maintained very cordial communications with the Applicant, sheds 

further doubt as to whether they considered him to be a sexual harasser. 

135. The only other allegation against the Applicant that his acts of harassment 

extended to include actions of an offensive sex related nature in PNG, came from 
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Secretary for Social Welfare. It was a scarf which he purchased when she asked 



  Case No. UNDT/GVA/2019/009 

  Judgment No. UNDT/2021/043 

 



  Case No. UNDT/GVA/2019/009 

  Judgment No. UNDT/2021/043 

 

Page 33 of 40 

152. In order to have sound basis for the finding of abuse of authority the 

Respondent needed clear and convincing evidence that the Applicant’s conduct fell 

within the definition of 1.1(d) of UNICEF’s CF/EXD/2012-007 as follows: 

Abuse of authority is the improper use of a position of influence, 
power, or authority against another person. This is particularly 
serious when a person uses, or threatens to use, his/her influence, 
power, or authority to improperly influence the career or 
employment conditions of another, including, but not limited to, 
appointment, assignment, contract renewal, performance evaluation 
or promotion. Abuse of authority may also include conduct that 
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167. In cases of harassment that are not of a sexual nature, the sanctions usually 

imposed range from censure to “separation from service, with notice or 

compensation in lieu of notice, notwithstanding staff rule 9.7, and with or without 

termination indemnity pursuant to paragraph (c) of annex III to the Staff 

Regulations.”31 

168. Even in many cases of sexual harassment involving actions such as 

unwelcomed kisses, groping32 and lurid text messages33 the more severe sanction 

of summary dismissal was not imposed. Those accused were terminated but with 

compensation in lieu of notice and with indemnity. On the other hand, where an 

Applicant made admissions in a case where persons who had formally complained 
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the creation of a hostile work environment. Separation from service with notice and 

termination indemnity would have been a proportionate sanction. 

Anonymization 

171. There must be a balance between transparency in the internal justice system 
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Observations 

176. It would be remiss of the Tribunal to not observe that the Respondent in this 

case failed to duly act in the interests of the Papua New Guinea Country Office as 

a whole, and the Applicant in particular. 

177. The jurisprudence of the Tribunals underscores that the “[o]rganization has 

an obligation to act fairly and in good faith with its staff and a duty of care 

concerning its employees.”36 

178. All parties acknowledge that the Applicant was deployed—in his first 

assignment as Head of Office—to a most difficult duty station. He had brief 

conversations with the outgoing Representative and Deputy Representative, but 

those briefings were inadequate. The Applicant had previously served in hardship 
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181. The Applicant in this case went from having an unblemished history and a 

solid track record to a shattered career within a matter of months, with nary an ounce 

of support, or inquiry into suitable/possible support, from those charged with 

managing his performance. The Applicant and the Country Office deserved better. 

The Respondent fell short of expectations in this regard. 

Conclusion 

182. In view of the foregoing, the Tribunal DECIDES: 

a. The application is granted in part; 

b. The Respondent’s decision as to findings of misconduct against the 

Applicant is partially upheld. The finding of sexual harassment 

committed by the Applicant is rescinded; 

c. The Respondent’s decision as to the sanction imposed is partially 

rescinded. The Applicant’s summary dismissal is to be replaced with the 

sanction of separation from service with notice and termination 

indemnity; 

d. In lieu of rescission the Respondent may elect to compensate the 

Applicant in the amount of six months net-base salary. The said 

compensation shall bear interest at the United States of America prime 

rate with effect from the date this Judgment becomes executable until 



  


