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Introduction

1.  The Applicant, a former staff member with the United Nations Economic
Commission for Europe (RUNECEO), contests the decision to separate him from
service fAby non-renewal for purported performance reasonso (ficontested

decisiono).

Facts and procedural background

2.  On 4 May 2017, the Applicant was appointed as Economic Affairs
Officer (P-3), Agricultural Quality Standards Unit, Market Access Section,
Division of Economic Cooperation and Trade (iDECT0), UNECE, on a one-year
fixed-term appointment. The Unit was composed of a GS-5 Assistant, a P-4 who
acted as the Applicantds first reporting officer (iFRO0) and a P-5 who acted as the
Applicantés second reporting officer (iSROO0).

3. On 23 May 2017, the Applicantés FRO met with him to discuss the
performance evaluation process. The goals and expectations set for the Applicant,
in the form of a workplan, were agreed upon and entered into Inspira on
16 June 2017.

4.  According to the Applicantds submissions, in a meeting with his FRO and
SRO in August 2017, he was accused of having bad feelings towards his FRO. His
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6. On 9 October 2017, the Applicant allegedly met with his SRO to discuss the
harassment he believed he had been subject to. His SRO suggested that the
perceived insults were the result of a cultural clash and that this was normal in the
United Nations.

7. On 16 October 2017, the Applicant met with the Executive Officer at UNECE
to discuss the situation. The Applicant expressed his opinion that his FRO and SRO
had already decided to try to end his employment. The Executive Officer advised
the Applicant to contact the Staff Coordinating Council, the Ombudsman, the
Deputy Executive Secretary (ADES0), UNECE, and the Executive Secretary,
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16. On 21 March 2018, the Applicant received a report regarding his performance
on the PIP, which indicated shortcomings in the competencies of professionalism,
teamwork and communication, the core value of respect for diversity, and three

goals listed in his workplan.

17. By email of 11 April 2018, the Director, DECT, UNECE, informed the
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was eager to carry out the assignment and had a pleasant disposition
towards worko but fineeds more guidance and direction than would
normally be required from a P-3 staff membero and that he, when
given an fiopportunity to work with another section[,] € finally
produced a satisfactory output.

23.  On 19 December 2018, the Rebuttal Panel released its report upholding the
performance appraisal rating of fipartially meets expectationo. The Panel found that
the performance appraisal procedure was properly followed and that a change of

rating was not warranted.

24. On 26 December 2018, the Applicant filed a complaint of harassment and
abuse of authority under ST/SGB/2008/5 (Prohibition of discrimination,
harassment, including sexual harassment, and abuse of authority) against his initial
FRO and SRO as well as fiall UNECE senior managers who were aware of the
harassment and abuse ... but failed to observe their responsibilities under said
bulletino and fiall relevant UNECE and UNOG Human Resources staff who
rejected, or played a role in the rejection of [his] applications to receive a Carte de

Legitimationo.

25. By memorandum dated 23 January 2019, the Chief, HRMS, UNOG, informed
the Applicant of the decision not to extend his fixed-term appointment beyond

31 January 2019 for performance reasons.

26. On 30 January 2019, the Applicant requested management evaluation of the
contested decision.

27. On 31 January 2019, the Applicant filed an application for suspension of

action of the contested decision.

28. By Order No. 4 (GVA/2019) of 6 February 2019, the Tribunal ordered that
the decision of 23 January 2019 not to renew the Applicantis fixed-term
appointment beyond 31 January 2019 be suspended pending the outcome of the

management evaluation.

Page 6 of 21



Case No. UNDT/GVA/2019/048
Judgment No. UNDT/2021/062



Case No. UNDT/GVA/2019/048
Judgment No. UNDT/2021/062

Partiest submissions

37. The Applicantbs principal contentions are:

a.  The Applicant was provided with a legitimate expectation of renewal
by the DES, UNECE;

b.  His performance was not been managed or evaluated in a fair manner;

c.  Likewise, the rebuttal process was flawed. The Applicantis due process
rights were violated, and the Panel was not provided with complete
information, particularly concerning the difficulties identified by senior

management in the Applicantds supervisory relationship; and

d.  He was subject to harassment and abuse of authority in a deliberate

attempt to remove him from employment at UNECE.
38. The Respondentds principal contentions are:

a.  The decision not to renew the Applicantis appointment due to

unsatisfactory performance was lawful;

b.  The Applicantis performance was evaluated in full compliance with the

applicable rules;
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48. Section 5 of ST/Al/2010/5, entitled fiReporting officers and additional

supervisorso, provides in its relevant part that:

5.1 A first reporting officer shall be designated for each staff
member at the beginning of the performance cycle. The first
reporting officer is responsible for:

(@) Developing the workplan with the staff member;
(b) Conducting the midpoint review and final evaluation;

(© Providing ongoing feedback on the overall work of
the staff member throughout the performance cycle;

(d) Advising, supporting and coaching the staff member
on professional development and in the development of a personal
development plan;

(e) Developing a performance improvement plan in
consultation with the staff member in the case of performance
shortcomings or underperformance, if applicable;

() Ensuring that all e-PAS and/or e-performance
documents of staff supervised are completed in accordance with the
prescribed procedures.

49. Pursuant to section 5.3 of ST/AI/2010/5, a SRO, who shall be the FROGs
supervisor or equivalent, is responsible for inter alia ensuring that the FRO
understands and applies the Performance Management and Development System
principles and procedures properly and fairly (see also Sarwar 2017-UNAT-757,
para. 8).

50. Under section 7.1 of ST/AI/2010/5, during the course of the performance
cycle, the FRO and the staff member should hold conversations and dialogue,
formally and informally, to address recognition for good performance and fiany
shortcomings as they become apparent at any time during the cycled (see also
Sarwar 2017-UNAT-757, para. 10).

51. Section 10 of ST/AIl/2010/5, entitled fldentifying and addressing
performance shortcomings and unsatisfactory performanceo, sets forth the legal
framework for addressing performance shortcomings and unsatisfactory

performance, providing that (emphasis added):
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10.1 During the performance cycle, the first reporting officer
should continually evaluate performance. When a performance
shortcoming is identified during the performance cycle, the first
reporting officer, in consultation with the second reporting officer,
should proactively assist the staff member to remedy the
shortcoming(s). Remedial measures may include counselling,
transfer to more suitable functions, additional training and/or the
institution of a time-bound performance improvement plan, which
should include clear targets for improvement, provision for
coaching and supervision by the first reporting officer in
conjunction with performance discussions, which should be held on
a regular basis.

10.2  If the performance shortcoming was not rectified following
the remedial actions indicated in section 10.1 above, and, where at
the end of the performance cycle performance is appraised overall
as fipartially meets performance expectationso, a written
performance improvement plan shall be prepared by the first
reporting officer. This shall be done in consultation with the staff
member and the second reporting officer. The performance
improvement plan may cover up to a six-month period.

10.3  If the performance shortcoming was not rectified following
the remedial actions indicated in section 10.1, a number of
administrative actions may ensue, including the withholding of a
within-grade salary increment pursuant to section 16.4, the
non-renewal of an appointment or the termination of an appointment
for unsatisfactory service in accordance with staff regulation 9.3.

ee

10.5 Should unsatisfactory performance be the basis for a
decision for a non-renewal of a fixed-term appointment and should
the appointment expire before the end of the period covering a
performance improvement plan, the appointment should be renewed
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shortcomings at the departmental/office/mission level (section 11.6 of
ST/AI/2010/5).

53. Staff members who disagree with a fipartially meets performance
expectationso rating given at the end of the performance year may initiate a rebuttal
pursuant to section 15 of ST/AI/2010/5, entitled fiRebuttal processo, that provides

in its relevant part that (emphasis added):

15.1 Staff members who disagree with a fipartially meets
performance expectationsd or fidoes not meet performance
expectationso rating given at the end of the performance year may,
within 14 days of signing the completed e-PAS or e-performance
document, submit to their Executive Officer at Headquarters, or to
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DES referred to fiinterpersonal problems and most likely lack of proper

management/instructiono, and in a subsequent email of 7 March 2018, he expressed
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66.
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termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an alternative
to the rescission of the contested administrative decision or specific
performance ordered, subject to subparagraph (b) of the present
paragraph;

(b) Compensation for harm, supported by evidence,
which shall normally not exceed the equivalent of two yearsi net
base salary of the applicant. The Dispute Tribunal may, however, in
exceptional cases order the payment of a higher compensation for
harm, supported by evidence, and shall provide the reasons for that
decision.

Rescission of the contested decision

71.
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and that fidue deference shall be given to the trial judge in exercising his or her

discretion in a reasonable way following a principled approacho (see Ashour 2019-
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d.  The Applicantis request for compensation for harm under art. 10.5(b)

of the Tribunalds Statute is rejected.

(Signed)
Judge Francesco Buffa
Dated this 31 day of May 2021

Entered in the Register on this 31% day of May 2021
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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