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Introduction

1. By application registered under Case No. UNDT/GVA/2020/021, the

Applicant contests the decisions to:

a.  Close his 5 February 2019 complaint against his First Reporting Officer
(AFROO0) pursuant to ST/SGB/2008/5 (Prohibition of discrimination,
harassment, including sexual harassment, and abuse of authority) and not to

refer her conduct to the Assistant Secretary-General for Human Resources;

b.  Not to pay him compensation for moral harm resulting from harassment
and abuse of authority by his FRO as well as from the Respondentds lack of

protective measures; and

c.  Not to take disciplinary or other appropriate action against his FRO, in
accordance with sec. 5.19 of ST/SGB/2008/5, for making malicious
allegations against him through a complaint filed on 4 April 2019.

Facts and procedural history

2. The Applicant is a Human Rights Officer (P-4) who has been serving with
the Office of the United Nations High Commissioner for Human
Rights (\OHCHRO) since April 20009.

3. The Applicantds FRO took up her function as Regional Representative,
Regional Office for Europe (1(ROE0), OHCHR, in May 2017. The Applicant joined
the ROE, OHCHR, in August 2017.

4.  On5February 2019, the Applicant addressed to OHCHR Senior Management
a memorandum alleging inter alia harassment and abuse of authority by his FRO,
which in the Applicantés view was demonstrated by different actions of his FRO
that he described in said memorandum. In this memorandum, the Applicant also

raised attention to the impact on his health of his FROGs actions.
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19. By motion dated 25 August 2020, the Applicant requested the disclosure of

the above-mentioned three ex parte annexes.

20. By Order No. 101 (GVA/2021), the Tribunal:
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27.
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37. The Tribunal notes that pursuant to sec. 5.16 of ST/SGB/2008/5, the panel
interviewed individuals who, in its view, had firelevant information about the
conduct allegedo and also considered documents about the working environment at
the ROE, e.g., the report of the 14 February 2019 Human Resources mission. The

record shows that the panel diligently investigated the Applicantés allegations
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45. The Applicant claims that disciplinary proceedings against his FRO were
warranted as the latterés complaint against him contained malicious allegations. As
the fact-finding investigation and the contested decision are governed by two
issuances (ST/SGB/2008/5 for the former and ST/SGB/2019/8 for the latter), the
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50. The Tribunal considers that the Applicantés FROGs complaint against the
Applicant may be regarded as a sign of managerial weakness of the FRO in handling
the conflict with subordinates in the office rather than as retaliation for the
complaint filed by the Applicant (as the Applicant perceived it).In any case, the
Applicantds FROG6s complaint was filed when workplace conflict at the REO had
started, the relationship with the Applicant was really tense, and his health was
already compromised. Therefore, the Tribunal is of the view that the FROGs

complaint increased the harm caused to the Applicant.

The Organizationds infringement of its duty of care towards the Applicant and the
Applicantbs request for damages

51. In his application, the Applicant complains about OHCHRGs decision not to
pay him compensation for moral harm resulting from harassment and abuse of
authority by his FRO, as well as of its lack of protective measures. In particular, he
requests compensation equivalent to one year of net base salary for moral harm

sustained because of OHCHRUs failure to exercise its duty of care towards him.

52. Concerning the Applicantis request for compensation due to OHCHRGs
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54. As per the comprehensive definition contained in para. 8 of the Final Report
of the High-Level Committee on Management (AHLCM0) Working Groupon
fiReconciling Duty of Care for UN personnel while operating in high risk
environmentso (see CEB/2016/HLCM/11 dated 15 March 2016), the duty of care
of the United Nations corresponds to a finon-waivable duty on the part of the
organizations to mitigate or otherwise address foreseeable risks that may harm or

injure its personnel and their eligible family memberso.

55. Based on the HLCMos report, duty of care risks are constituted not only of
occupational security risk (e.g., due to an armed conflict) or health risks (e.g., due
to exposure to contagious diseases) or safety risks (e.g., work in substandard
facilities), but also of risks arising from the prolonged exposure to high stress
situations, instances of violence, harassment or discrimination, and any factor

compromising health, security and wellbeing in the workplaces as well.

56. The standard of care is determined by requirements of reasonableness. It will

vary depending on the circumstances of the case.

57. Duty of care is crystallised in an implicit and explicit way in the obligations
the Organization has towards its staff that are contained in both hard and soft law
instruments, Policies, Regulations and Rules, Administrative Instructions and other

internal acts of the Organization.

58. On this topic, it is worthwhile to recall that Appendix D to the Staff Rules
establishes the fiRules governing compensation in the event of death, injury or
illness attributable to the performance of official duties on behalf of the United
Nationso, setting a regime of objective responsibility for such events, by which the
Organization is to afford compensation regardless of whether it bears any fault in

the matter.
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59. Staff regulation 1.2(c) also enshrines an obligation of duty of care incumbent

on the United Nations vis-"-vis its staff members as follows:

Staff members are subject to the authority of the Secretary-General
and to assignment by him or her to any of the activities or offices of
the United Nations. In exercising this authority the
Secretary-General shall seek to ensure, having regard to the
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Sec. 6.4., which requires that

appropriate measures shall be taken by the head of department,
office or mission to monitor the status of the aggrieved party, the
alleged offender and the work unit(s) concerned until such time as
the fact-finding investigation report has been submitted. The
purpose of such monitoring shall be to ensure that all parties comply
with their duty to cooperate with the fact-finding investigation and
that no party is subjected to retaliation as a result of the complaint
or the fact-finding investigation.

61. Finally, the fiStandards of conduct for the international civil ser
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In this case, that duty was further reinforced by the worsening health
of the complainant, who has provided various medical certificates,
the number of which, their sequence and the nature of the health
conditions identified are such as to raise suspicion that her health
problems were work-related in origin.

Even though the charge of harassment cannot stand, an international
organisation fails in its duty to treat staff members with dignity and
avoid causing them undue and unnecessary injury if the organisation
is aware of an unhealthy working atmosphere in the service where a
staff member works but allows it to remain without taking adequate
measures to remedy the situation (see, to this effect, Judgment 2067,
considerations 16 and 17).

70. Inits Judgment No. 2067, In re Annabi (No. 2) (2001), considerations 16 and
17, the ILOAT stressed that even if a plea of harassment cannot succeed, an

Organization may be held responsible for failing

in the duty incumbent on all international organisations to treat staff
members with dignity and avoid causing them undue and
unnecessary injury.

[€] the ILO was aware of the unhealthy working atmosphere in the
department where the complainant was employed. That atmosphere
was allowed to linger without the necessary assistance being given
to sort matters out. Moreover, it failed to draw all the necessary
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72. In the same dated Judgment No. 3994, O.-E. (2018), consideration 8, the
ILOAT recalled that

[w]hile the Tribunalés case law obliges international organisations
to take appropriate measures to protect their officialsé health and
safety (see Judgment 3689, under 5; see also Judgments 3025, under
2, and 2706, under 5), the measures requested must be reasonable
and based on objective evidence of their necessity.

73. Important principles have been affirmed also by UNAT, in particular in its
Judgment Cohen2017-UNAT-716, where it was at stake if the Administration was
to bear

flaggravated responsibility for recklessly exposing Ms. Cohen to the

known risks posed by her managero in direct contravention of the
duty imposed by ST/SGB/2008/5 to provide a safe workplace and to
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79. It results from the record that, on 2 April 2019, the Applicantis workplace
stress-related health issues culminated with a complete nervous breakdown in the
office, during a staff meeting. According to the Applicant, the specific trigger for

this breakdown was a visit by his SRO, who was also the official responsible for
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which were brought to the attention of OHCHR Human Resources
and OHCHR Management. The incidents reported by staff members
in the Regional Office included:

- Stress and uncertainty about their portfolios as a result
of: significant number of matters under their responsibility
drastically reduced; decisions to cut down portfolios done without
any involvement or prior discussion with the staff concerned,
decisions presented to staff members as final and staff being
summarily informed that grounds for the decision were changes
introduced to the Annual Work Plan for the office,

- Not being acknowledged for their work-related accomplishments,
no recognition of their work,

- Anxiety after having been informed that their work performance
was considered poor and being requested to consider leaving the
organization or requested to find new jobs,

- [Fear of their contracts not being renewed,

- Fear of being considered or labelled as challenging the views of
the manager if they express their views in a team meeting or in front
of other colleagues,
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- Poor quality of sleeping hours, flashbacks of stressful situations,
- Over smoking or drinking to cope with stress,

- Long periods of sick leave due to depression, burn-out and
emotional breakdown (emphasis added),

- Felt compelled to consider start looking for other job
opportunities in order to avoid continuing working in an unhealthy
environment,

- Feeling that management was not responding properly to their
allegations and requests,

- Feeling their allegations were not taken seriously,

- Feeling they were blamed for the unhealthy working environment
in the Regional Office,

- Feeling caught in surprise for changes or attempts to introduce
changes of their First reporting Officers without being properly
consulted,

- Feeling uncomfortable and embarrassed in front of outsiders
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85. It also results from the statement of the Applicantds Psychiatrist (Annex A9
to the Application) that:

[The Applicant] is a 51-year-old man, consulting for first time on
12/07/2019, due to a mixed anxiety-depressive disorder caused by
toxic work environment.

As a reminder, he has been working at the United Nations, for many
years. He is married and father of two children.

Since January 2019, he has begun to feel a form of insidious and
repeated harassment and bullying by his unit manager. & [S]everal
colleagues in his unit were experiencing the same process at this
period. (emphasis added).

Under these stress conditions, he started to feel oppressed, anxious
and with sleep disturbances.

Also, and given the persistence of the deleterious atmosphere at
work he reports very precisely that some months later, in April 2019,
coming out of a work meeting, he had a complete collapse both
physically and mentally.

He described also how this professional issue had major negative
impact in his family.

In a first time, he consulted [a] general practitioner, and [a coach]
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powerlessness vis-"-vis colleagues; re-traumatization; social
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93. The Tribunal notes, however, that the effect of the infringement of the duty
of care affected the Applicant at least until 4 September2019, when he was able to

return to work.

94. The damage claimed by the Applicant is directly attributable to OHCHR as it
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empowered to rule on the working environment. In other terms, this duty of care

exists irrespectively of the factors which caused the danger at work.

99. This means also that the obligation of an employer to prevent any damage to
the health of the employee stands also when alleged harassment remains
undemonstrated, because the duty of care involves also the alleged victim of
harassment (whatever will be the result of the harassment investigation).Indeed, the
subjective perception of being harassed®when sustained by an objective situation

of crisis or conflict in the workplace and producing a certain negat
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OHCHRGs inertia until the Applicantés return to work, namely from February to

August 2019 (seven months).

Conclusion

104. In view of the foregoing, the Tribunal DECIDES:
a.  The application is partially granted;

b.  The Respondent shall pay to the Applicant compensation in an amount

equivalent to seven months of net base salary for harm suffered; and

c.  The aforementioned compensation shall bear interest at the United

States of America prime rate with effect from the date t
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