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2021. The Applicant was notified of further extensions of ALWOP on 27 April, 28
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duration of ALWPP was extended through 30 September 2021. On 29 September
2021, the ALWPP was extended until 31 October 2021, and on 28 October 2021
through 30 November 2021.1!

14. On 21 December 2021, the Applicant was charged with five matters arising

from the investigation. He responded to the allegations on 15 January 2022.12

Applicant
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e. The reasoning given for placing him on ALWOP referred entirely to
the allegations and their seriousness, which undermined the presumption of
innocence, but additionally gave no reasons why such leave had to be without

pay or partial pay.

f. The imposition of ALWOP and then ALWPP was not necessary to
conduct the investigation. It did not deal with risk to others, interference with
the investigation, or prevent further alleged misconduct. The effect was
therefore punitive in nature, particularly having regard to the length of time
that it has been maintained. The continued ALWPP is calculated to cause his
resignation and thereby save the Administration the task of proving their case.

g. The decision to impose ALWOP, and later ALWPP had a
disproportionate effect on the Applicant. He was without salary for nearly six
months, and partial pay of USD1,000 per month from 1 August 2021 was
insufficient to pay his debts or meet his basic needs.

h. The impugned decision contravened the spirit of staff rule 10.4(b), as
set out in ST/SGB/2016/1 (Staff Rules and Staff Regulations of the United
Nations), which provides that placement on Administrative Leave should, as
far as practicable, not exceed three months and that, accordingly, the
placement on ALWOP for over six months was unjust and unlawful.

i The Administration has failed in their duty to conduct this
investigation in a timely and diligent manner resulting in undue hardship to
the Applicant. Whilst the IGO concluded and handed over the investigation
report in May 2021, the Administration has failed to conclude the matter or

explain the lengthy delay.
The Applicant seeks the following relief:

a. Rescission of the impugned decision;
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Reinstatement of full pay, or partial pay from 17 February 2021; and
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seek management evaluation of the decisions of 17 February 2021 and 27
April 2021 within 60 days, but he only did so on 9 August 2021.

b. The Applicant’s request for reinstatement of full pay is incompatible
with staff rule 10.4(c). Where there is probable cause of SEA, the staff rule
does not allow placing a staff member on administrative leave with full pay.

C. As regards his request for moral damages, the Applicant has failed to
submit any evidence or any specific evidence of enormous stress. Similarly,
the Applicant’s submissions with respect to his alleged reputational damage
are speculative and unsupported. Any damage to the Applicant’s reputation is
not related to his administrative leave but dependent on the outcome of the

disciplinary process.

20.  With respect to the Applicant’s request for anonymity, the Respondent
reserves the right to oppose the Applicant's request if a disciplinary process concludes
before these proceedings with a finding that the Applicant engaged in the alleged

misconduct.

21. For these reasons, the Respondent requests the Tribunal to reject the

application in its entirety.
Considerations

22.  The primary legal framework governing ALWOP is ST/SGB/2014/1 as
amended in 2018 cited as ST/SGB/2018/1 (Staff Regulations and Rules of the United
Nations) to specifically address in staff rule 10.4 (c) the question of ALWOP in

sexual misconduct cases and other exceptional cases. Rule 10.4 reads as follows:

Administrative leave pending investigation and the disciplinary
process

@ A staff member may be placed on administrative leave, subject
to conditions specified by the Secretary-General, at any time after an
allegation of misconduct and pending the completion of a disciplinary
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25.  Going by the jurisprudence, the rationale for imposing such an extraordinary
administrative measure in matters of ALWOP concerning sexual misconduct is
twofold, firstly, as explained in Muteeganda, to act as a deterrent for staff members
from engaging in SEA. To this effect UNAT held that;

The rule recognises that ALWOP is an extraordinary administrative
measure designed to be of short duration. Though seemingly harsh, a
decision to impose ALWOP in sexual misconduct cases is not
disproportionate.5 It seeks to balance competing adverse and
beneficial effects of the policy in order to achieve the desired end of
behavior change in cases of sexual misconduct. It legitimately and
justifiably puts sexual predators at greater financial risk, with adequate
safeguards in place for those subsequently found to be innocent.*

And secondly, to protect the interests of the Organization by upholding its integrity
and

Page 13 of 22

0e84 458 11 TmO a00091a1412?2 792 reWZ"BT/F1a0 00000912 0 612 792 reW™NBT/F1 12 Tf1 001 119a/70 Tf1 00 1 e 84009



Case No.: UNDT/NBI/2021/085
Judgment No.: UNDT/2022/032

administrative measure and normally should be of short duration.'® In determining
whether an extension of ALWOP is lawful, the Tribunal shall be guided by factors
such as, the circumstances of the case, including any practical challenges at the duty
station, the nature of the allegations, the complexity of the investigation and the need

to follow due process.!’

28.  Applying the above regulatory framework and the jurisprudence to the case at

hand, the Tribunal wishes to summarise the issues and analyse as follows:

29.  There are two issues for consideration: (a) whether the Respondent acted in
violation of the Applicant’s terms and conditions of employment in placing him on
ALWOP on 17 February 2021; and (b) whether the Tribunal can review the decision
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first step, submit to the Secretary-General in writing a request for a
management evaluation of the administrative decision.

11.2 (c) A request for a management evaluation shall not be
receivable by the Secretary-General unless it is sent within 60 calendar
days from the date on which the staff member received notification of
the administrative decision to be contested. This deadline may be
extended by the Secretary-General pending efforts for informal
resolution conducted by the Office of the Ombudsman, under
conditions specified by the Secretary-General.

114 (a) A staff member may file an application against a
contested administrative decision, whether or not it has been amended
by any management evaluation, with the United Nations Dispute
Tribunal within 90 calendar days from the date on which the staff
member received the outcome of the management evaluation or from
the dat

Page 15 of 22



Case No.: UNDT/NBI/2021/085
Judgment No.: UNDT/2022/032

assessment of the facts as they existed at the time. The decision on 17
February considered the complainant’s statement under oath and the
evidence then available. The decision on 27 April 2021 also
considered the Applicant’s statement during his interview on 3 April
2021, the testimonies of two witnesses and additional corroborating
evidence. The decisions on 28 June and 29 July 2021 considered the
findings of the investigation report dated 27 May 2021 and all its
evidence (para 24 amended reply).

36.  There is no contrary submission put forward by the Applicant regarding the
separateness and individuality of the decisions. Assuming however, that the decision
made on 17 February 2021 was one and the same spanning over a six- months period
to 9 August, the Tribunal would find that t
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a distinct administrative decision (para. 30). After making this assessment UNAT
concluded that,

Accordingly, the three decisions were distinct from each other and did
not constitute single decision placing Mr. Gisage on ALWOP. Since
Mr. Gisage failed to seek management evaluation with respect to the
first two decisions, the application was receivable ratione materiae
only in respect of the decision of 27 July 2017 to extend the ALWOP
from that date (at para. 31, emphasis added).

39.  Consequently, in keeping with prevailing jurisprudence, the determining
factor whether there are more than one reviewable administrative decisions in a series

of extensions
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a. To begin with, ST/AI/371 was abolished on 16 October 2017, while
ST/SGB/2016/1 was abolished on 30 December 2016. They both do not apply
to this case. The decision to place the Applicant on ALWOP for more than
three months was made by the relevant authority in compliance with the

applicable law.

b. There was probable cause that the Applicant engaged in SEA of a
refugee and in terms of the applicable regulatory framework, the
Administration’s decision to place the Applicant on ALWOP was mechanical,

the Respondent had no discretion to not to (Muteeganda para. 38).

48.  The Respondent has also shown that, in addition to probable cause of SEA,
there existed exceptional circumstances that warranted the Applicant’s placement on
ALWORP pursuant to staff

Page 19 of 22



Case No.: UNDT/NBI/2021/085



Case No.: UNDT/NBI/2021/085
Judgment No.: UNDT/2022/



30

Entered in the Register on this 30" day of
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