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Introduction 

1. The Applicant, who at the time of the application was serving as the Supply 

and Logistics Manager, on a continuing appointment, at the Regional Office of the 

United Nations Children’s Fund (“UNICEF”) in Nairobi, Kenya, is challenging the 

Respondent’s finding of misconduct and decision to separate him from service of 

the Organization with compensation in lieu of notice and termination indemnity. 

Procedural History 

2. On 3 May 2021, the Applicant filed with the United Nations Dispute 

Tribunal sitting in Nairobi the application above mentioned. 

3. The Respondent filed his reply to the application on 7 June 2021. 

4. On 14 January 2022, the case was assigned to the undersigned Judge. 

5. On 7 February 2022, the Tribunal issued Order No. 011 (NBI/2022) on case 

management, in which the parties were given directions in order to preparing an 

oral hearing. 

6. In compliance with those directions, the parties filed their respective 

submissions on 11 February 2022.  

7. On the same date, the Applicant filed in addition two motions, to introduce 

other documents in support of the application and for leave to adduce evidence on 

harm. 

8. The Tribunal issued Order No. 018 (NBI/2022) granting the Applicant’s 

motions and setting this matter down for oral hearing. 

9. On 17 February 2022, both parties made submissions in response to Order 

No. 018 (NBI/2022).  

10. On 22 February 2022, the Tribunal issued Order No. 023 (NBI/2022) for 

further management of the case.  
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11. On 1 March 2022, the Respondent filed a motion for leave to call witnesses 

and admit additional evidence. The Applicant filed his objection to the motion on 2 

March 2022. 

12. On 7 March 2022, the Tribunal issued Order No. 032 (NBI/2022): in 

particular, the Tribunal, noting that the deadline set in its previous Order No. 011 

for both parties to indicate the witnesses had elapsed, without any timely indication 

of additional identified witnesses, and considered that the administrative decision 

challenged before the Tribunal was not based on the witnesses the Respondent 

asked to hear and on the documents he asked to produce, which were not part of the 

investigation, dismissed the Respondent’s motion. 

13. The matter was heard at the UNDT courtroom in Nairobi over six trial days 

from 8 March 2022. Co-counsel for the Applicant was present in the courtroom. 

Lead counsel for both parties appeared remotely, as did the Applicant.  

14. The Applicant and nine other witnesses, including the investigator, testified; 

two in person, and the others remotely (mainly for reasons related to lack of Covid-

19 vaccinations, necessary to get into the United Nations compound hosting the 

courtroom).  

Facts  

15. The Applicant entered service of the United Nations in 2005. He joined 
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security guards at the gate, whose presence is arranged by the landlords. In addition, 

many tenants, including the Applicant, also contracted a residential security service 

to respond to the security needs at their residences. 

17. On the evening of 12 September 2020, the Applicant went into his 

neighbour’s compound to stop an ongoing party that was being held there. An 

altercation ensued, which was video recorded by those present at the party. The 

altercation resulted in the Applicant being injured and some household goods being 

damaged. 

18. On 13 September 2020, the UNICEF Office of Internal Audit and 

Investigations (“OIAI”) received a report of possible misconduct involving the 

Applicant. The complaint, which was lodged by a person external to the United 

Nations (Ms. K), stated that the Applicant had entered his neighbour’s property and 

engaged in a verbal and physical assault towards those present. 

19. 
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30. While the Applicant does not dispute that the footage in the video that was 

released on social media, he insists that that was not the whole story and that what 

was released was entirely out of context. 

31. The Applicant readily admits having used an inappropriate language, that 

he sincerely regrets, but absolutely denies having been physical during the incident. 

On the contraryinap
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easiest way to stop the public campaign against the Applicant which was involving 

the Organization’s reputation too. 

The Respondent’s case. 

44. The Respondent’s position is that the disciplinary measure was meted out 

to the Applicant based on the clear and convincing evidence that he engaged in the 

conduct alleged. The video recordings of the incident clearly show the Applicant’s 

actions, and the context in which they took place. 

45. 
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50. The Applicant caused the incident, and his conduct that evening clearly 

constitutes misconduct within the meaning of the staff regulations and rules. 

51. His subsequent behaviour of attempting to induce a witness to provide a 

false account to United Nations security officials was a clear violation of staff rule 

1.2(g).  

52. International civil servants must be trusted to exercise the necessary 

judgment and conduct themselves in a manner befitting the position they hold. The 

Applicant’s actions were not simply a single outburst or a momentary loss of 

temper. He initiated a confrontation and acted in a verbally and physically 

aggressive manner towards those at the party for over six minutes. The Applicant 

used foul and abusive language, made threats, screamed, and was physically 

violent. And there is no dispute that any of this happened. 

53. The Applicant was afforded his due process rights during the investigative 

and disciplinary process. The facts alleged have been established to the required 

standard.  

54. The sanction meted out to him was proper and proportionate under the 

circumstances. 

Considerations 

The scope of judicial review in disciplinary cases  
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b. Whether the established facts legally amount to misconduct under 

the Staff Regulations and Rules;  

c. Whether the disciplinary meas
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adversely reflect on their status, or on the integrity, independence 

and impartiality that are required by that status;  

 

Rule 1.2 

(g) Staff members shall not disrupt or otherwise interfere with any 

meeting or other official activity of the Organization, including 

activity in connection with the administration of justice system, nor 

shall staff members threaten, intimidate or otherwise engage in any 

conduct intended, directly or indirectly, to interfere with the ability 

of other staff members to discharge their official functions. 

59.



  Case
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security guards at a residential camp in South Sudan, UNDT concluded that the 

sanction of summary dismissal was based on unsubstantiated charges and that the 

staff member’s due process rights were violated when he could not cross-examine 

the complainants, who did not appear at the hearing before UNDT. UNAT vacated 

UNDT judgment and affirmed the decision to summarily dismiss the staff member, 

founding that the weight of the evidence in that case justified the decision taken by 

UNICEF. While acknowledging the importance of confrontation and cross-

examination of witnesses, UNAT considered that due process did not always 

require that a staff member defending a disciplinary action for summary dismissal 

had the right to confront and cross-examine his/her accusers. Under certain 

circumstances, denial of this right did not necessarily fatally flaw the entire process, 

so long as it was established to UNAT’s satisfaction that the accused was afforded 

fair and legitimate opportunities to defend his/her position. In that case, UNAT was 

satisfied that the key elements of the staff member’s rights of due process were met: 

the applicant was fully informed of the charges against him and the identity of his 

accusers and their testimony. As such, he was able to mount a defence and to call 

into question the veracity of their statements.  

68. This principle is applicable to the present case, where the Applicant is given 

a fair and legitimate opportunity to defend his position; therefore, the principle of 

equality of arms of the parties stays respected even considering the said evidence. 

The complaint and other evidence related to Ms. K remain as documents to be 

evaluated with other proofs. 

69. From the evidence on the record, it appears that the investigation was based 

essentially on the two videos recorded by anonymous participants at the party and 

published on the website of Ms. K. 

70. The Applicant’s allegation that the videos were probably altered by the 

Complainant (who had specific technical 
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75. The Applicant could have call the security and the police, instead of acting 

as a law-enforcement sheriff; his behavior was not justified, especially considering 

he was in a foreign country; the alleged concern about the risk of COVID-19 could 

have been avoided, apart from using a facemask (which the Applicant didn’t wear), 

staying at his own house (which was at a considerable distance); also the reaction 

toward people recording videos was disproportionate and unjustified, as those 

persons were entitled to capture images in their premises. The Applicant had several 

opportunities to walk away, even when the situation escalated, but did not 
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81. In his testimony before the Tribunal, which the Tribunal found to be 

consistent, credible and was corroborated by others who testified, the Applicant 

recalled that the party took place in a compound which is generally peaceful, with 

good neighbourly relationships and occupied houses not separated by barriers. The 

gathering was in Ms. S’ house, about 40 meters from his house, rented through 

Airbnb; that while there are no rules of the owners of the houses in the compound 

about hosting meeting, in Airbnb’s contract only (stipulated by Ms S and her guests) 

there was a contractual clause prohibiting parties and the gathering of many people 

in the house. He was afraid of Covid-19 and of the fact that, notwithstanding curfew 

time approaching, the guests (who were unknown to any of the residents in that 

compound) would have stayed overnight, remaining in the compound. He testified 

that he did not ask security to intervene as they allow people to get into the 

compound and they told him (falsely) that people were leaving before curfew 

(which was not the case, and that was why he decided to intervene). He added that 

the situation escalated almost as soon as he intervened. When cross-examined, the 

Applicant admitted that, as shown in the second video, he became more aggressive, 

following people onto the terrace and lunged at them, whereas he could have left 

the premises. The Applicant acknowledged that he was tired and a little tipsy and 

he lost his temper. He says he felt provoked because of being filmed, accused of 

racism, because the guests denied his right to complain about the party and opposed 

his requests to leave. He added that he was afraid because he was outnumbered by 

the group and that he was beaten twice by three/four people, and that he was scared, 

because he felt and was bleeding, he was constantly surrounded by many men, also 

drunken. The Applicant told the Tribunal that he was not interviewed by the local 

police (to whom he only made statements), no proceedings by local police ever 

started, he was not informed that he could not leave the country by the national 

authorities (but was requested by UNICEF to remain at the duty station). He further 

underlined that a media lynching campaign was launched against him, a lot of which 

was untrue, which damaged his reputation (the videos are still on YouTube) and is 

impeding his ability to seek employment. The Applicant also recalled the immense 
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(State schools have a two-year waitlist, which they could not circumvent) and being 
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94. In her testimony before the Tribunal, Ms. S recalled that the neighbours 

informed her and complained of the gathering. The witness confirmed that she only 

spoke to the Complainant after the incident, who told her that the Applicant punched 

someone in the face; and that Mr. A told her later it was not true. The witness also 

testified that the Complainant was difficult to get a hold of while the party was 

ongoing. The witness finally reported the incident and sought guidance from the 

Applicant (who suggested that she specify some facts on which she agreed). 

95. Testimonies collected during the hearing provided only a partial 

confirmation of the findings and conclusions of the panel report, and instead added 

many other relevant elements.  

96. Indeed, although not fake, the videos are only a partial representation of the 

events, and this at least for two reasons. First of all, we have two videos, the first 

showing the beginning of the intervention by the Applicant and the first exchanges 

with the guests, and the second showing different moments of the incident, without 

continuity with the first video; other following moments apparently have not been 

recorded or in any case were not given to the investigator nor in the judicial 

proceedings. From the videos themselves it appears that many people were 

recording the scene, although only some recordings were made available. OIAI 

acknowledged that more than one participant to the social gathering had been using 

his mobile phone during the altercation, taking pictures and videos, although, in the 

absence of their cooperation, only two videos were acquired.  

97. In sum, we have only an approximately six-minute recording of the facts, 

out of many dozens of minutes of presence of the Applicant in the house, until the 

altercation ended and security and police arrived; the depiction was therefore 

incomplete, with many minutes missing and relevant gaps.  

98. Furthermore, as the Applicant stressed, the content of the videos become 

even more suspicious as the authors did not testify and/or cooperate in the 

investigation. 

99. Secondly, the videos are partial as they were shot by some of the guests, 

they present only some aspects, they show how the Applicant behaved but not what 
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other people were doing at the same time, how many of them were there, how they 

acted; in sum, large parts of the story was missing, as some of the witnesses 

highlighted. 

100. The Tribunal finds that the videos do in fact raise questions as to what the 

Applicant might have seen in front of him and the surrounding circumstances. It 

called for a larger inquiry which was absent from the investigation.  

101. Therefore, the videos, on which the investigation and the accusations are 

almost exclusively based, are only a partial and imperfect representation of the 

events. In sum, the investigation was inadequate. 

102. If we dig in deep, also considering what emerged from the testimonies 

gathered at the hearing about the context of the incident, we can see the facts from 

a different perspective
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towards a person complaining for infringement of a plurality of rules- entailed a 

provocation.  

112. The Applicant’s attitude emerges from the witnesses’ recollection, as he was 

almost crying (Ms. A, to the investigator), crying (Mr. O and Mr. B, at the hearing), 

afraid of the crowd surrounding him and threatening him (“don’t touch him”, one 
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118. The guests’ provocative refusal - like the Complainant’s approach as shown 

in the video - to try at the beginning to solve the problem caused by their gathering, 

later to mediate to be reconciled, and finally to cooperate with the investigator 

working on their complaint are clear indicator of their bad faith and conflicting 

attitude.  

119. The Applicant was beaten in the grass by three people (witness A; it can be 

partially confirmed from the videos too)
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124. The Tribunal, therefore, cannot but answer in the affirmative the above-

mentioned question: the Applicant was not simply careless to have intervened with 

the aim to stop the party, but committed misconduct, for his totally impolite and 

unlawful behavior. 

125. The damage to the UNICEF reputation following the echoes of the incidents 

on media is not attributable to the Applicant, and therefore the facts do not qualify 

as misconduct under the staff rule 1.2(g). 

126. It has to be recalled on this point that the Complainant – who during the 

events did not respond to the landlady - later avoided any dialogue with the 

Applicant’s wife and, as mentioned, was not available to the investigator - launched 

a defamatory campaign against the Applicant, depicted as a racist foreigner. 

127. The Tribunal, at the outcome of the hearing and the above recollection of 

the events, is of the view that the campaign was based on untrue allegations (in 

particular, not on the vulgarity of the Applicant’s behavior, of course, but 

specifically on the supposedly racist aspect of his actions) and a unilateral and 

inflated misrepresentation of the events on the media. 

128. 
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135. Limiting the following analysis to count one of the charges, as above 

limited, the Tribunal recalls that staff rule 10.2 (a) provides that disciplinary 

measures may take one or more of the following forms only: 

(i) Written censure; 

(ii) Loss of one or more steps in grade; 

(iii) Deferment, for a specified period, of eligibility for salary 

increment; 

(iv) Suspension without pay for a specified period; 

(v) Fine; 

(vi) Deferment, for a specified period, of eligibility for consideration 

for promotion; 

(vii) Demotion with deferment, for a specified period, of eligibility 

for consideration for promotion; 

(viii) Separation from service, with notice or compensation in lieu 

of notice, notwithstanding staff rule 9.7, and with or without 

termination indemnity pursuant to paragraph (c) of annex III to the 

Staff Regulations; 

(ix) Dismissal.  

136. In the present case, the sanction imposed on the Applicant was separation 

from service, with compensation in lieu of notice, and without termination 

indemnity. 

137. To 



  Case No. UNDT/NBI/2021/031 

  Judgment No. UNDT/2022/037 

 

Page 30 of 38 

UNAT-1024, para. 89, Portillo Moya 2015-UNAT-523, paras. 19-21, and Toukolon 

2014-UNAT-407, para. 31).  
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156. The Tribunal finds that in the present case the sanction imposed should be 

replaced by the disciplinary measure of demotion by one level with two years 

deferment of eligibility for consideration for promotion. 

157. What the above implies is that the staff member must be reinstated, with his 

benefits and entitlements, included education grant, but at the level one below his 

current grade. The two years’ deferment must be counted, of course, from the time 

the previous sanction was applied. 

158. The Tribunal, given the finding of misconduct, is instead of the view that 

the economic damage or moral harm suffered by the Applicant cannot be 

compensated.  The damage to his reputation arising from the defamation campaign 

was not caused by nor could it be prevented by the Administration. 

159. In accordance with art. 10.5(a) of its Statute, the Tribunal shall also set an 

amount of compensation that the Respondent may elect to pay as an alternative to 

the rescission as the contested decision concerns termination.  

160. It is clear from art. 10.5(a) of the Dispute Tribunal’s Statute, as consistently 

interpreted by the Appeals Tribunal, that compensation in lieu is not compensatory 

damages based on economic loss, but only the amount the Administration may 





  


