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1. By application filed on 8 January 2021, the Applicant, a staff member of the
United Nations Office on Drugs and Crime (RUNODCO), contests the decision to
close her complaint of prohibited conduct under ST/SGB/2008/5 (Prohibition of
discrimination, harassment, including sexual harassment, and abuse of authority)
with managerial action with respect to Mr. S. (names anonymized for
confidentiality), and with no further action with respect to Ms. K. (ficontested

decisiono).
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2. On 1 January 2000, the Applicant joined UNODC in Tirana on a fixed-term
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6. On 7 July 2018, the Applicant filed a complaint with the Office of Internal
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13.  On 29 October 2018, the Applicant was temporarily reassigned pending the

investigation against her (cf. para. 7 above).

14. On 12 November 2018, the Director of the Division for
Management (iD/DM0), UNODC, in his capacity as the responsible official,
acknowledged receipt of the Applicantés complaint and requested further details of
the alleged conduct indicated therein in accordance with sec. 5.13 of
ST/SGB/2008/5. The D/DM, UNODC, also inquired about the Applicantds interest

to attempt informal resolution of the matter.

15. On 21 November 2018, the Applicant filed a request for protection from

Page 4 of 33



Case No. UNDT/GVA/2021/002
Judgment No. UNDT/2022/043

18. On the same day, in response to her request for protection from retaliation,
the Applicant was informed by the UNDP-EO that as the report to OAI was made
prior to her 27 August 2018 communication to the Director of Operations, UNODC,
said request for protection predated either the letter to the Director of Operations or
the referral of her complaint from OIOS to UNODC and, as such, the UNDPds

Policy for Protection Against Retaliation did not apply to her situation.

19. On 11 March 2019, following a review of the Applicantds complaint under
ST/SGB/2008/5 and the additional detailed information she provided, the D/DM,

UNODC, informed the Applicant of his decision to initiate an investigation.

20. By Interoffice Memorandum dated 16 April 2019, the D/DM, UNODC,
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d.  Annex 8: Internal Office Memorandum dated 29 April 2020 from the

responsible official to Mr. S concerning closure of the matter in accordance
with sec. 5.18(b) of ST/SGB/2008/5, and sec. 7.5(b) of ST/Al/2017/1 and a
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41. Further to the Tribunalds instruction dated 1 March 2022 to complete his

filings, the Respondent resubmitted all the exhibits to the investigation report on
2 March 2022.

42. Having reviewed the exhibits to the investigation report submitted by the
Respondent on an
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47. The Respondentds principal contentions are:
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prohibited conduct under ST/SGB/2008/5 with managerial action with respect to

Mr. S., and with no further action with respect to Ms. K.

49. In determining the lawfulness of an administration decision concerning an
investigation of a complaint, the Tribunal may fienter into an examination of the
propriety of the procedural steps that preceded and informed the decision eventually
made, inasmuch as they may have impacted the final outcomeo (see Kostomarova
UNDT/2016/009, para. 44). In this connection, the Tribunal recalls that sec. 5.20 of
ST/SGB/2008/5 provides as follows:

Where an aggrieved individual or alleged offender has grounds to
believe that the procedure followed in respect of the allegations of
prohibited conduct was improper, he or she may appeal pursuant to
chapter X1 of the Staff Rules.

50. Accordingly, in assessing the legality of the decision to close the Applicantis
complaint with managerial action with respect to Mr. S. and with no further action
with respect to Ms. K., fithe Tribunal must examine whether the Administration
breached its obligations pertaining to the review of the complaint and the
investigation process that ensued, as set out primarily in ST/SGB/2008/50 (see, e.g.,
Duparc et al. UNDT/2021/077, para. 34; Belkhabbaz UNDT/2018/016/Corr.1,
para. 82).

51. Before commencing this exercise, however, the Tribunal must recall that, in
cases of harassment and abuse of authority, it is not vested with the authority to
conduct a fresh investigation into the initial complaint (see Messinger
2011-UNAT-123, para. 27). As for any discretionary decision of the Organization,
it is not the Tribunalds role to substitute its own decision for that of the
Administration (see, e.g., Sanwidi 2010-UNAT-084, para. 40). Indeed, as the
Appeals Tribunal held in Sanwidi:
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Harassment is any improper and unwelcome conduct that might
reasonably be expected or be perceived to cause offence or
humiliation to another person. Harassment may take the form of
words, gestures or actions which tend to annoy, alarm, abuse,
demean, intimidate, belittle, humiliate or embarrass another or
which create an intimidating, hostile or offensive work environment.
Harassment normally implies a series of incidents. Disagreement on
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70. In determining whether the Panel fulfilled its obligation under sec. 5.16 of
ST/SGB/2008/5, the Tribunal notes that by email dated 1 July 2019, the Panel wrote
to Mr. S. B. requesting an interview with him. However, it was not until
27 August 201900ne day before the issuance of the investigation report®when
Mr. S. B. replied to the Panel as follows:

Sorry that this has taken so long but as a Criminal Division U.S.
Justice Department employee 16m required to notify the Division of
any request for official actions related to my position as Police
Attach® with Embassy in Tirana. | have received the following
guidance in reference to the UNOV/UNODC request for an
interview. Specifically, their recommendation is that | deny the
request for an interview and tell UNOV/UNODC that they may
make a detailed request, in writing, to the Criminal Division, and the
Division will determine whether it is appropriate to respond. It can
either be directed to Greg Ducot in his capacity as Acting Director
of [the International Criminal Investigative Training Assistance
Program (AICITAPO)], or to the Assistant Attorney General. Unless
UNOV/UNODC can point to some authority under which we are
obligated to cooperate with their internal inquiry, | should not agree
to be interviewed.

71.  While the Tribunal recognizes the Panelbs need to finalize the investigation
report in a timely manner pursuant to sec. 5.17 of ST/SGB/2008/5, the Tribunal
considers that, prior to concluding that Mr. S. B. declined the interview, the Panel
should have explored the possibility of written interrogatories by making a detailed
request in writing to the Criminal Division in accordance with the protocols
suggested by Mr. S. B. in his email dated 27 August 2019.

72.  Moreover, it was in the interest of justice for the Panel to interview Mr. S. B.
who may have had relevant information about the alleged conduct, in particular
considering that the Panel found that the excerpts of the Applicantds WhatsApp

communication with Mr. S. B. was of extremely low reliability and probative value.

73.  Accordingly, the Tribunal finds that the Panel did not comply with its duty to
take the necessary steps to obtain the testimony of Mr. S. B. who was a relevant
witness in terms of sec. 5.16 of ST/SGB/2008/5.
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79. The Tribunal notes that apart from a general assertion, the Applicant did not
point to any concrete example of similar hostile acts and words which the Panel

failed to consider.

80. Moreover, contrary to the Applicantés assertion, the investigation report

shows that the Panel thoroughly examined various allegations in relat
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Alleged failure to consider the testimonies of three direct witnesses

85. The Applicant appears to suggest that the Panel failed to consider the
testimonies of three direct witnesses Ms. M., Mr. O. and Ms. A. by arguing that
their testimonies fappear to be absentd from the exhibits provided by the

Respondent.

86. The Tribunal finds that the Applicantds submission in this respect is not
supported by the fact. Indeed, the relevant testimonies have been considered by the
Panel and reflected in the investigation report (see, e.g., paragraphs 22, 29, 37, 45,
47,51, 52, 66, 78, 81, 82, 109, and 118 of the investigation report).

Alleged failure to adequately examine the Applicantds complaint in relation to
marginalizing her in the exercise of her functions

87. The Applicant claims that the Panel paid little attention and made little effort
to examine her complaint that the subjects abused their authority by marginalizing

her in the exercise of her functions.

88. To support her claim, the Applicant specifically argues that it appears that the
Panel accepted all of Mr. S.6s statements without questioning their truthfulness and

that the investigators paid no attention to the evidence as regards:

a.  The request by the Applicantds first reporting officer (iFROO0) to reduce

her employment period into a part-time assignment in December 2015;

b.  The reduction in the Applicantés functions and the decision by her FRO
with agreement from Mr. S. to reassign these functions to colleagues working
in offices outside of Albania in 2014/2015;

c.  lllegally interrupting her access to UNODC internal automated systems
such as Lotus Notes and UMOJA,

d.  Failure to timely submit the Applicantés performance evaluation;

e.  The retroactive change of Applicantds reporting lines through the
addition of a P-3 staff member as her FRO;
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f. Removal of the Applicant as the focal point for serval thematic

areas; and
g.  Consistent belittling of the Applicant by Mr. S.

89. In this respect, the Tribunal first recalls that the Organization has a degree of
discretion as to how to conduct a review of a complaint filed under ST/SGB/2008/5
and may decide whether an investigation into all or some of the allegations is
warranted (see, e.g., Benfield-Laporte 2015-UNAT-505, para. 38). Moreover,
contrary to the Applicantds assertion, the Tribunal notes that the Panel engaged in
a detailed analysis of the Applicantbs allegation that the subjects abused their
authority by marginalizing her in the exercise of her functions, based on concrete

examples provided by various witnesses, including the Applicant.

90. Second, the Tribunal considers that the Panel has inherent discretion to
examine the credibility of a witness and assess the relevance of the evidence and
determine its weight. Furthermore, contrary to the Applicantds assertion, the Panel
critically assessed Mr S.0s statements in light of the statements made by other
witnesses and accepted his testimony mostly when it was corroborated by other
evidence. Also, the Applicantis assertion that the Panel paid no attention to the
evidence listed in para. 88 is not supported by facts. Indeed, the investigation report
contained a detailed analysis of evidence on the specific aspects identified by the

Applicant.

91. Accordingly, the Tribunal finds that the Applicantés specific arguments in
relation to the Panelés alleged failure to adequately examine her claims of

marginalization in the exercise of her functions reflect mere disagreement with the
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100. Accordingly, the Applicantds argument that the decision to treat the findings
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b.  The manner of handling her complaint was marred by a lack of

transparency. No information had been forthcoming as to what action, if any,

was taken by UNODC as interim measures to protect the complainant, or
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7.4  The Ethics Office will seek to complete its preliminary
review within 30 days of receiving all information requested
concerning a complaint of retaliation submitted.

P

e

8.3  Pending completion of the investigation, the Ethics Office
may recommend that the Secretary-General take appropriate
measures to safeguard the interests of the complainant, including,
but not limited to, temporary suspension of the implementation of
the action reported as retaliatory; with the consent of the
complainant, temporary reassignment of the complainant and/or
change of reporting lines; or, for staff members, placement of the
complainant on special leave with full pay.

108. It follows that the provisions of ST/SGB/2017/2/Rev. 1 oblige the
Organization to take appropriate measures to prevent the occurrence of possible
prohibited conduct and/or address risks of possible retaliation upon receipt of a

complaint of retaliation to the Ethics Office.

109. Turning to the present case, the Tribunal first finds that the UNDP-EO fully
discharged its obligations under ST/SGB/2017/2/Rev. 1. The evidence on record
shows that the Applicant filed a request for protection from retaliation with the
UNDP-EO on 21 November 2018. One week later, UNDP-EO replied to the
Applicantbs request and determined that the conduct she described, rather than
relating to retaliation due to her having filed a complaint, related to conduct which

could form the basis of general harassment allegations dating back to 2015.

110. Regarding the aspect of her request relating to the investigation for which she
was the subject, the UNDP-EO also requested the Applicantds permission to follow
up with the OAI. On 3 December 2018, the UNDP-EO informed the Applicant of
its determination that the UNDPGs Policy for Protection Against Retaliation did not
apply to her situation because the report to OAI against her predated either her 27
August 2018 communication to the Director of Operations, UNODC, or the referral
of her complaint from OIOS to UNODC.

111. Furthermore, the Applicant did not point out any irregularities in relation to

the UNDP-EQGs review of her request for protection from retaliation.
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115. Finally, the Tribunal finds that the Applicant has not discharged her onus to
prove retaliation. The Applicant merely points out that after making his own
complaint against her, Mr. S. initially asked that she be put on leave without pay
but UNDP decided that the Applicant should continue to exercise her functions and
that three months after the start of the investigation, Mr. S. decreased the
Applicantbs functions considerably to a level of a NO-B staff. However, she did not
present any evidence showing that these alleged retaliatory acts were a result of her
complaint against Mr. S. and Ms. K. Indeed, Mr. S.bs attempt to put the Applicant
on leave and her temporary reassignment were a consequence of the pending

investigation of the complaint against her.

116. In addition, while it is not convinced that Mr. S. retaliated against the
Applicant by seeking to place her on leave without pay, the Tribunal notes that the
Administration protected her from Mr. S.0s proposal to place her on leave without

pay by deciding that she should continue to exercise her functions.

117. In light of the above, the Tribunal finds that the Organization did not breach

its obligation to protect the Applicant from retaliation.

Conclusion on the lawfulness of the contested decision

118. The Tribunal recalls its findings below:

a.  The Panel properly conducted the investigation except for the failure to

interview Witness Mr. S. B.;

Page 30 of 33



Case No. UNDT/GVA/2021/002
Judgment No. UNDT/2022/043

120. To determine whether the failure to interview Mr. S. B. in accordance with
sec. 5.16 of ST/SGB/2008/5 would contribute to the unreasonableness of the
contested decision, the Tribunal recalls that procedural irregularities in the
decision-making process do not necessarily result in a subsequent finding of
unlawfulness of the contested decision and the determination of whether a staff
member was denied due process or procedural fairness must rest upon the nature of
any procedural irregularity and its impact (see Sarwar 2017-UNAT-757, para. 87).

121. The Tribunal notes that in relation to the sixth allegation that Ms. K met with
U.S.A. Embassy staff in Tirana and stated that UNODC might begin an

investigation of the Applicant because of disloyalty and insubordinate behaviour,
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125. In her application, the Applicant seeks rescission of the contested decision,

accountability for the violation of her right to a proper working environment and

compensation for harm.

126. In this respect, the Tribunal recalls that art. 10.5 of its Statute delineates the

Tribunalds powers regarding the award of remedies, providing that:

As part of its judgement, the Dispute Tribunal may only
order one or both of the following:

@) Rescission of the contested administrative decision
or specific performance, provided that, where the contested
administrative decision concerns appointment, promotion or
termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an alternative
to the rescission of the contested administrative decision or specific
performance ordered, subject to subparagraph (b) of the present
paragraph;

(b) Compensation for harm, supported by evidence,
which shall normally not exceed the equivalent of two yearsi net
base salary of the applicant. The Dispute Tribunal may, however, in
exceptional cases order the payment of a higher compensation for
harm, supported by evidence, and shall provide the reasons for that

decision.

127. Having concluded that the Panelds failure to interview Witness S. B would

have tainted and vitiated the contested decision insofar as it concerns Ms. K, noting

that the contested decision in relation to Ms. K. is separable from that which

concerns Mr. S., the Tribunal finds it appropriate to rescind the contested decision

insofar as it concerns Ms. K.

128. The Tribunal further recalScnObabm280CMYe
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