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Introduction

1. On 15 July 2021, the Applicant, a former Supply Assistant, at the FS-4 level,
working with the United Nations-African Union Hybrid Operation in Darfur
(“UNAMID”) filed an application contesting UNAMID’s decision not to make good
faith efforts to absorb him to a new post after the abolition of his post.! The Applicant

served on a continuing appointment.2

2. The Respondent filed a reply on 15 October 2021 in which it is argued that the

contested decision was lawful.?

3. The Tribunal held a case management discussion on 12 April 2022, where
among others, it was agreed that this case shall be determined on the basis of the
parties’ written submissions and supporting documentation without the need for an oral

hearing. The parties filed their closing briefs on 4 May 2022.
Facts

4, On 22 December 2020, the Security Council adopted Resolution 2559 (2020)
and decided to terminate UNAMID’s mandate effective 31 December 2020.*

5. By the same Resolution, the Security Council requested the Secretary-General
to commence the drawdown of UNAMID personnel on 1 January 2021 and to complete
the withdrawal of all uniformed and civilian UNAMID personnel by 30 June 2021,

except those required for the Mission’s liquidation.®

6. On 14 January 2021, Mr. Houston Fergusson, the UNAMID Director of
Mission Support (“DMS”) notified the Applicant that following the Mission closure,
his continuing appointment would be terminated effective 13 April 2021. He was also

! Application, section 111, para. 1.
2 1bid.

3 Reply, section A, para. 2.

4 Reply, annex 1, para. 1.

> Ibid., para. 2.
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obligation to reassign him as a matter of priority to another post matching his abilities
and grade, in violation of staff rule 9.6(e) and the jurisprudence of the Tribunals.

17.  Asremedies, the Applicant requests the Tribunal to:

a. rescind the decision to separate him from service without absorbing him

onto a new post; or

b. award him, at a minimum, one years’ net-base salary in compensation to
account for the Administration’s failure to comply with its obligations

towards him.
Respondent’s submissions

18. The Respondent’s position is that the contested decision was lawful. The
decision to terminate the Applicant’s continuing appointment resulted from the
Security Council’s decision to terminate UNAMID’s mandate on 31 December 2020.
The Applicant was not retained on the Mission Liquidation Team because his skill sets

and competencies as a Supply Assistant were not required on the Liquidation Team.

19.  The Applicant has not produced any evidence to rebut the presumption of
regularity, or to show that the contested decision was arbitrary or tainted by improper
motive. Nor has he presented any evidence of harm resulting from the contested

decision.

20.
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applied for only one of those positions, FS-4 Logistics Assistant, JO No. 157973 in
MINUSMA. However, he was deemed unsuitable for the position because he did not

meet the requirement of fluency in both French and English.*®

25.  The Respondent further stresses that whereas the Applicant applied for higher
positions at FS-5 and P-2 levels, he had no right to priority consideration for positions
at those levels. The Applicant applied to twelve positions at the FS-5 level and one
position at the P-2 level.*® However, the Applicant had no right to priority consideration
for a promotion to the FS-5 level or the P-2 level. The obligation under staff rule 9.6 is
limited to vacant suitable positions at the staff member’s level or one level lower. If a
staff member wishes to be considered for a higher level, he must compete for the
promotion on an equal footing with all other job applicants.?

26.  The Applicant separated from the Organization effective 1 January 2022 when
no position was found for him. Other than TJO No. 151863, the Applicant has not
challenged any selection exercise for a specific job opening for which he expressed
interest but was not provided priority consideration. If downsized staff members, like
the Applicant, apply for positions but are not selected, their retention preference under
staff rule 9.6(e) does not obviate the requirement to challenge the specific selection
exercises if they claim the non-selection decision was unlawful. The Dispute Tribunal
should not reverse the burden of proof by requiring the Organization to show whether
it accorded the Applicant priority consideration for job openings not specifically

identified or contested by the Applicant.

27. The Respondent maintains that while the Administration made every effort to
assist the Applicant to find an alternative suitable position, both the Organization and
the Applicant did not find a suitable position before his separation because there are
not enough vacant posts to support the large number of downsized staff members on

permanent and continuing appointments for whom priority consideration is warranted.

18 |bid., annex 8, para. 1.
19 Application, annex 6.
20 Respondent’s reply, para. 15.
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but that the Administration did not place him in any suitable alternative post.

34. He, however, does not dispute the Respondent’s assertion that he only applied

to 12 positions at the FS-5 level and one position at the P-2 level which were
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both French and English.?* The Applicant doesn’t explain why he only applied for one
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separation.
JUDGMENT

43.  The application is dismissed.

(Signed)
Judge Margaret Tibulya
Dated this 20" day May 2022

Entered in the Register on this 20™" day of May 2022

(Signed)
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