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7. On 29 October 2018, the RR informed the Applicant that fiit has been decided

to effect a temporary reassignment of [her] functionso and instructed her as follows:

With immediate effect you shall focus your work exclusively on
ongoing approved technical project activities linked to the Container
Control Programme segment for Albania. You shall not engage [or]
commit UNODC in any other matter. You shall limit your
consultations with national project partners at technical level and
refrain [from] representing UNODC at senior level including with
Embassies and international counterparts based in Albania.
Functions linked to the representation of UNODC and management
of our wider portfolio for Albania will fall under my direct
responsibility. A message informing of these interim measures will
be addressed accordingly to our national and international
counterparts, including Embassies, in Tirana and Heads of UNODC
Global Programmes in Vienna.

8.  On 1 May 2019, OAI sent the Applicant a draft investigation report and

requested her to provide comments and any countervailing evidence, which she
provided on 20 May 20109.

9. On 21 May 2019, the Applicant filed an application before the Tribunal,
which was registered under Case No. UNDT/GVA/2019/031, challenging the

Respondentds decision to temporarily reassign her functions.
10. On 23 July 2019, OAl issued its investigation report.

11. By charge letter dated 21 May 2020, the Assistant Administrator, UNDP,
charged the Applicant with misconduct for intentionally disclosing internal
information to officials of both the Albanian Government and the U.S. Embassy in
Albania without authorization, and for sharing criticism of UNODCGos activities and

policy decisions with government officials against the interest of UNODC.

12.  On 30 June 2020 and 1 July 2020, the Applicant submitted her response to

the charge letter.

13. By letter of 22 October 2020, the UNDP Associate Administrator informed
the Applicant of his decision to demote her from NO-C to NO-B level with

deferment, for one year, of eligibility for consideration for promotion.
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23. By Judgment d* aj 2022-UNAT-1202 dated 18 March 2022, the Appeals
Tribunal set aside Judgment ¢ j UNDT/2021/030 in relation to the decision to
temporarily reassign the Applicantés functions and remanded the case to this

Tribunal to determine remedies in conjunction with its judgment to be i
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c.  While numerous communications with Government counterparts were

questioned, the Respondent appears to have failed to take into account the
fact that:
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Consideration
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28. Judicial review of a disciplinary case requires the Tribunal to consider the
evidence adduced and the procedures utilized during the course of the investigation
by the Administration (see, e.g., App ¢d“t 2013-UNAT-302, para. 29). In this
context, the consistent jurisprudence of the Appeals Tribunal (see, e.g., ,;a”’ a
2010-UNAT-024; 4 2015-UNAT-537; 0 —2019-UNAT-956; 5 awa
2020- UNAT-1024) requires the Dispute Tribunal to ascertain:

a.  Whether the facts on which the disciplinary measure was based have

been established;
b.  Whether the established facts legally amount to misconduct;

c.  Whether the disciplinary measure applied was proportionate to the

offence; and

d.  Whether the Applicantds due process rights were respected during the

investigation and the disciplinary process.

29. The Tribunal will address below these issues in turn.
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UNODC staff member, to the Albanian Deputy Minister of Interior, Mr. B. L., and
to Mr. S. B., who was then a member of the U.S. Embassy in Albania. This sharing
of information occurred on several occasions, i.e., on 21 November 2017,
23 March 2018, 17 April 2018, 6 May 2018, 10 May 2018, and 17 May 2018.

38.  While she does not dispute the authenticity of the emails relied upon in the
contested decision, the Applicant, nevertheless, does not accept that all her
communications with Government counterparts were unauthorized. To support her
position, she claims that she shared information with government officials because,
on the basis of her TOR, her role fiis to manage and supervise the projects in the
Country, including € Government relations building and managemento and that
fithis is done in close collaboration with Government officials including éprovision
of top-quality policy advice services to the Governmentio. The Applicant also

argues that she shared the TOR for the Advisor Post for operational purposes.

39. The Tribunal is not convinced by the Applicantis submissions in this respect.
First, while it is not disputed that communication with government officials is part
of her tasks, the evidence on record shows that the type of communication she
shared with government officials did not have the nature of fitop-quality policy
adviceo but involved UNODCGs internal information and decisions of which she
became aware due to her role with UNODC and with which she was not in
agreement. Specifically, the Applicant shared with governmental officials from two
Member States the draft of the TOR for the Advisor Post prior to its finalization

and publication.

40. Second, there is no evidence that the Applicant shared the draft TOR for the
Advisor Post for operational purposes. Indeed, if she was acting for operational
purposes, the Applicant failed to demonstrate why she shared the TORs only with
some officials from the Albanian Government and the U.S. Embassy and not with
any other of UNODCGs partners. Instead, there is evidence showing the Applicantis
comments about the fact that her role would be marginalized by UNODC with the

creation of the Advisor post, suggesting that she acted for personal interests.
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41. Moreover, as the Respondent pointed out, at no time did the Applicant copy
her supervisor or any other UNODC official in her communications with the
Albanian Government or the U.S. Embassy in Albania, nor request authorization to
share such information with the two Member States. The evidence indicates that the
Applicant did so without the knowledge of her supervisor or any other UNODC
official and that she wanted to conceal from UNODC that she was sharing such

information with the U.S. Embassy and her own Government.

T r D pu ,
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42. The evidence on record also indicates that by email of 22 June 2018, the

Applicant forwarded the World Drug Report, while it was under em
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excessive, abusive, discriminatory or absurd in its severityo (see
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76. Therefore, the Applicant was obliged to provide to the investigating authority,
as requested, her phone that was used for official calls. Her not doing so constitutes
failure to cooperate with duly authorized investigations, potentially amounting to
another ground for misconduct. As such, the Administration properly considered

this factor as an aggravating factor in determining the appropriate sanction.

My, a;; Jaa r
77. With respect to mitigating factors, the Tribunal notes that, contrary to the
Applicantbs assertion, the evidence on record shows that in determining the
appropriate sanction to impose, UNDP considered as mitigating factor the
Applicantbs previously unblemished record of service. UNDP also took into
account the fact that in two instances the information forwarded by the Applicant
i.e., critical comments against the Organization, had already been shared with

representatives of Member States.

78. Moreover, the Tribunal finds no merit in the Applicantds submission that the
Administration failed to consider other relevant factors such as the lack of evidence
of improper intent or harm arising from the sharing of information and having to

work in a hostile working environment with little or no consultation.

79. Regarding the alleged lack of improper intent, the Tribunal notes tha
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80. Turning to the alleged lack of harm, the Tribunal notes that the Respondent
had been able to show the adverse consequences resulting from the Applicantis
actions in his submission pursuant to Order No. 27 (GVA/2022). Specifically, the
Applicantds misconduct negatively impacted UNODCHs relations with donors in
Albania and damaged UNODCHs reputation in the country. The Applicant does not

dispute this argument.

81. In relation to the alleged lack of consultation, the Tribunal notes that in
determining the appropriate sanction, fifw]hat factors are relevant considerations

will necessarily depend on the circumstances and nature of the misconducto (see
et

- , para. 69). The Applicant failed to demonstrate how her sanction could
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disclosure to more than one Government but also concerned multiple instances of
sharing criticism about UNODCGs activities and policy decisions with officials of

two Member States.

90. Nevertheless, the Tribunal considers that the Applicantos case is similar to the
2011/2012 case because both cases involved communications with Governments
without authorization and acting in certain cases contrary to explicit instructions.

Indeed, the disciplinary measures imposed in both cases are almost the same.

91. Therefore, the Tribunal finds that the sanction applied in the present case is

consistent with prior precedent.

92. Accordingly, the Tribunal concludes that the disciplinary measure applied

was proportionate to the offence.
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93. Staff rule 10.3, setting forth rules governing due process in the disciplinary

process, provides in its relevant part that:

(@) The Secretary-General may initiate the disciplinary
process where the findings of an investigation indicate that
misconduct may have occurred. No disciplinary measure may be
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98. Second, as pointed out by the Applicant, the Appeals Tribunal found that the

temporary reassignment of certain of her functions during the investigation process
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