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December 2020 and that the full year ePAD created by him was cancelled.?

8. On 13 August 2020, his short ePAD covering the period 16 October 2019 to 29
February 2020 was finalised and he was given a rating of ‘partially meets
expectations’.* On 7 September 2020, the Applicant filed a rebuttal of his 16 October
2019 to 29 February 2020 ePAD.®

9. On 20 December 2020, the Applicant was informed that his fixed-term
appointment which expired on 31 December 2020 would not be renewed due to
performance reasons.® The stated reason was that he had performance shortcomings
which his manager was not able to formally record in UNHCR’s Management Systems
Renewal Project (“MSRP”) since he did not initiate an ePAD for the period 1 June

2020 until 31 December 2020 despite several requests to do so.

10.  On 30 December 2020, the Applicant sought management evaluation of the

contested decision.’

11.  On 26 March 2021, the UNHCR Deputy High Commissioner issued the

management evaluation® in which it was, inter alia, concluded that:

a. There was substantial contemporaneous documentation on the file that
showed that the concerns about the Applicant’s performance had been brought

to his attention in a timely and transparent manner.

b. The operation should have administratively extended his contract
monthly to complete either the offline evaluation or the rebuttal process
concerning his previous negative performance appraisal, before implementing

the separation decision.

3 Application, Annex 1.
4 Ibid., at para 16.

5 Ibid., at Annex 5.

6 Ibid., Annex 7.

7 Ibid., Annex 8.

8 Ibid., Annex 10.
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C. In recognition of this procedural shortcoming, it was decided to award
the Applicant compensation in the amount of three months’ net base salary.

Parties’ submissions
The Applicant
12.  The Applicant’s case is summarized below.

a. Where unsatisfactory service is the ground for non-renewal of an
appointment, then the ePAD is required to be finalised as per the extant

UNHCR Policy on Performance management.

b. The decision not to renew his contract was taken before the two ePADS
were finalised. A finalised ePAD is one which if rebutted has gone through the
process of rebuttal and the decision of the rebuttal panel has been given on the

rating. In his case, none of the contentious ePADs were finalised.

C. The first ePAD covering the period 16 October 2019 to 29 February
2020 with rating ‘partially meets expectation’ had been rebutted by the
Applicant and the rebuttal panel only came out with its decision in December
2021. The second ePAD covering the period from 1 June 2020 to 31 December
2020 was not completed or even initiated before the non-renewal decision was

taken.

d. The management evaluation decision emphasised that the non-renewal
was not based on the short ePAD but on the subsequent one. The management
evaluation characterised the fault for non-completion of the second ePAD on
the Applicant’s delay in setting out the objectives and initiating the ePADS, due
to which the performance issues could not be reflected in the ePAD. If that
indeed was the case and the Administration was contemplating non-renewal on
performance grounds it defies why they did not initiate an offline evaluation,

like they finally did after issuing the notice of non-renewal.
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h. A serious procedural error was made when the Administration did not
extend the Applicant’s appointment when the ePAD was being rebutted. The
Applicant had rebutted his ePAD for the period 16 October 2019 to 29 February
2020 and, therefore, the Administration should have extended his contract until
such time as when the rebuttal process would be over. The management
evaluation attempted to remedy the situation by granting three months’ net base
salary compensation. Whilst deciding on the compensation the management
evaluation apparently considered the Applicant’s own fault in not initiating the
ePAD as well as referred to paragraph 14 of the Policy of FTAs which provides

an extension of maximum of six months of contract extension for performance
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Iv. As a result, the office had to resort to an alternative offline
process with comparable safeguards. The Applicant was given an
opportunity, which he ignored, to provide his self-evaluation.
Nevertheless, the office shared with him the offline evaluation and gave
him the opportunity to provide his comments. His comments were
placed on his file. The Applicant did not request the office to submit his

offline evaluation to the Rebuttal Panel.

V. Despite the Applicant’s failure to cooperate in not only the
online but also the alternative offline process, the office nevertheless
decided to finalise the Applicant’s evaluation in an alternative format,
albeit after his separation.

Vi.
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the Applicant’s FTA should have been administratively extended on a
monthly basis to complete either the offline evaluation (for June-
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Ruling on the Respondent’s Motion

16.  The Respondent by motion sought leave to submit
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unlawful or unreasonable or as to violate the due process rights of the staff member in

question.t?
The standard of review in poor performance cases

19.  The Administration must provide sufficient proof of incompetence, usually on
the basis of a procedurally fair assessment or appraisal establishing the staff member’s
shortcomings and the reasons for them.!® It has also been held that the reason for
termination must rest on a reasonable basis and sufficient proof, as a matter of objective
fact, that the staff member’s performance falls short, and the deficiency must be
sufficiently serious to render the continuation of the employment relationship

untenable.'*

20.  The decision not to renew the Applicant’s contract was stated to have been due
to his performance shortcomings, which were said to have been documented and
discussed with him at various instances, including at the 7 July 2020 meeting, but

which could not be formally recorded in
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Whether the Applicant had performance shortcomings

22.  The Applicant disputes the assertion that he had performance shortcomings and
seeks to rely on the fact that he was promoted and he joined a new office from a G-5
grade to a G-6 grade. He submits that it would be arcane that he was promoted whilst

the Administration was concerned about his performance all those years.

23.  The Respondent is however positive that the Applicant had performance

shortcomings which were documented in his performance evaluation
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follow up warehouse and office tasks with due diligence.

24, It is noteworthy that the Applicant had “no problem with the overall rating and

the mentioned corrective notes”, in the 2016 ePAD.

25.  The Applicant did not comment in the 2017 ePAD evaluation that he had made
progress, but that Afw]hen fully dedicated to tasks, he performs very well [€]”, or
“[t]he perception of Mohammad by his new supervisor and senior managers in the
office will benefit from analysing and reacting to situations with more calm and a
longer-term perspective, and always be concentrated and dedicated to work while at

work.”

26. He similarly did not comment in his 2018 ePAD evaluation that he should
follow the schedule of agreed priorities, limit personal phone calls during the office
hours, and timely arrive to the office in the mornings. Other comments were that the

Applicant,

[...] did not show much interest and commitment to perform the duties,
and that this behaviour was due to *
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procurement files up to date; however, this was not similarly replicated to maintain the
procurement tracking sheet updated.”

28.  The only rebuttal the Applicant made was the statement that he had completed
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That the Applicant successfully rebutted aspects of the 2016 ePAD evidences the fact
that he was aware of shortcomings which had been highlighted in the evaluation

process.

32.  While disputing the assertion that his performance shortcomings were
discussed at the meeting of 7 July 2020, the Applicant maintains that the meeting was
called for him to highlight issues he faced with his supervisors as well the bias he had
to endure from his supervisors. Minutes 7, 8 and 9 (Annex 3) indicate that the

Applicant,

[e]xpressed that he is suffering from provocative acts by his current
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training or any other remedial measures so that he could improve on his performance.
The Respondent, however, rightly argues that under the UNHCR’s framework, the

creation of a PIP is a possible, but not a mandatory step to address underperformance.

36.  Section 4.6.4 of UNHCR/HCP/2014/12/Rev.1 (Revised Policy on Performance
Management) provides that following the discussion of performance issues in
accordance with section 4.6.2, the supervisor and the supervisee may (emphasis added)
agree to establish a performance improvement plan for a period of at least three months
and no more than six months. Clearly, the creation of a PIP to address

underperformance is not mandatory.

37.  The Tribunal agrees with the Respondent that offering a PIP to the Applicant
or affording him an opportunity to improve over the course of another appointment or
other remedial measures before deciding not to renew his contract due to poor
performance was only optional. The Administration was not legally obligated to pursue

that line.

38.  Moreover, the Tribunal does not agree with the implied suggestion that the only
fair opportunity which could be availed to the Applicant was the institution of a PIP
and training. The other obvious intervention (and which was pursued) was through
conducting transparent discussions with the Applicant while reminding him of his
obligations and allowing him time to deal with his performance shortcomings. The fact
that the Applicant was retained and even promoted, rather than being viewed as having

been based on his good performance
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Entered in the Register on this 29" day of July
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