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Introduction

1.  The Applicant, a former staff member of the United Nations Childrenés Fund
(AUNICEF0) contests the decision to separate him from service, with compensation

in lieu of notice, and with termination indemnity.

Facts

2. The Applicant joined UNICEF on 8 April 2012 as an Emergency Specialist
at the P-4 level in the Nepal Country office, whilst remaining at the same level and
with the same functional title, he transferred to several Country and Regional
Offices. Specifically, on 11 October 2017, the Applicant transferred to the South

Asia Regional Office in Kathmandu, where he held a fixed-term appointment.

3. In January 2020, the Applicant was offered the position of Emergency
Specialist, at the P-4 level, at Coxds Bazar Field Office (\CBFO0), Bangladesh.

4.  From 5 to 8 February 2020, the CBFO held an all-staff retreat in Bandarban,
Bangladesh. The Applicant was invited to participate in the retreat as he had been
identified as the incoming Emergency Specialist at CBFO and was scheduled to

take up this position in March 2020.

5. On 11 February 2020, the Office of Internal Audit and Investigations
(AOIAI0) received a report of possible misconduct involving the Applicant.
Specifically, it was reported that, on 7 February 2020, at the Coxds Bazar all-staff
retreat, the Applicant sexually harassed several female personnel by fiphysically
grabbing themo after having consumed alcoholic beverages and becoming

intoxicated.
6.  On 28 February 2020, the Applicant declined the position in Coxbs Bazar.

7. On 23 April 2020, the Applicant was informed that OlAl was conducting an
investigation in relation to the reported matters and that he was the subject of the

investigation.
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13.  On 26 January 2021, the Applicant was provided with the additional material
that OIAI obtained, and on 1 February 2021, he provided his response to the

additional information.

14. By letter dated 15 February 2021, the DED/M informed the Applicant of the
decision to impose on him the disciplinary measure of separation from service, with
compensation in lieu of notice, and with termination indemnity in accordance with
staff rule 10.2(a)(viii).

15. On 13 May 2021, the Applicant filed the present application.
16. On 17 June 2021, the Respondent filed his reply.

17. On 16 September 2021, the Applicant filed his observations on the

Respondentds reply.

18. On 20 September 2021, the Respondent filed a motion to strike the
Applicantbs observations noting that he did not request leave to submit any

additional submission, nor did the Tribunal grant him leave in this regard.

19. By Order No. 63 (GVA/2022) of 8 June 2022, the Tribunal invited the parties
to a case management discussion (ACMD0), which took place 4+ . & e.a on
23 June 2022 and during which it was agreed, s e~ dya, that the case is sufficiently

briefed and there was no need for a hearing on the merits.

20. By Order No. 70 (GVA/2022) of 1 July 2022, the Tribunal accepted the
Applicantbs observations of 16 September 2021 and granted the Respondent leave
to file his comments thereon. The parties were also ordered to file their respective
closing submission. The Tribunal further decided to anonymize the victimds identity

as well as the Applicantés name in its judgment.

21. On 11 July 2022, the Applicant filed his closing submission and on
21 July 2022, the Respondent filed his closing submission including his comments

on the Applicantds 16 September 2021 observations.

Page 4 of 17



Case No. UNDT/GVA/2021/026
Judgment No. UNDT/2022/073

Partiest submissions

22. The Applicantds principal contentions are:

a.  The facts on which the disciplinary measure was based had not been
established. The testimonies of V01 and V02 and other witnesses are

unreliable and inconsistent;

b.  The investigators failed to interview the witnesses that the Applicant
proposed and, as a consequence, the Applicantds due process right was

violated;

C. There is evidence that Ms. S.A. colluded and coached V01 and V02,

therefore their testimonies were biased and improperly motivated;

d. The Applicantbs actions are denied and not proven to the requisite
standard. He further claims that fieven if it is granted that the alleged incidents
constituted physical conduct, such conduct was not in any way sexual in
nature and not intended to reasonably be perceived to cause offense or
humiliation to V01 and VV020;

e.  Notall misconduct must result in termination and a gradual assessment

of the possible measures should be undertaken on a case-by-case basis;

f. The disciplinary measure imposed is unfair and disproportionate to the
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The Respondentos principal contentions are:

a.  The facts are established by clear and convincing evidence. V01 and
V02 provided credible and reliable evidence regarding the Applicantis

actions;

b.  The Applicant has not identified any motivation for V01, V02 or any of

the other witnesses to fabricate allegations against him;

c.  The Applicants assertion that Ms. S.A. coached V01 and V02, and

colluded with the witnesses is without foundation;

d.  The Applicantbs actions amount to misconduct in violation of the staff
regulation 1.2(a), staff rule 1.2 (f), and the provisions of UNICEFbs policies
against prohibited conduct. Specifically, his established conduct in relation to
the incidents involving V01 and V02 amounts to sexual harassment within
the meaning of sec. 1.1(c) of CF/EXD/2012-007;

e.  The disciplinary measure was proportionate to the Applicantis
established misconduct and followed a disciplinary process in which the

Applicantés due process right was fully respected; and

f. There is no basis to rescind the decision nor to order costs.
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26. The Appeals Tribunal has held that judicial review is focused on how the
decision-maker reached the impugned decision, and not on the merits of the
decision (see SC&" Js 2010-UNAT-084, para. 42 and
Sad, 12014-UNAT-415, para. 30).

27.
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30. After acareful review of the case file, the Tribunal finds that the investigation
gathered clear and convincing evidence that supports the complainantsé allegations.
In fact, both victims statements are clear and consistent and do not reveal any bias
against the Applicant. Moreover, their account of the events was corroborated by
other witnesses who testified before OIAL, in a clear and objective manner, about

the Applicantds behaviour at the retreat.

31. The Tribunal examined the evidence concerning the two incidents and noted

the following:

Incident involving V01
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70. In light of the above, the Tribunal finds the sanction adequate and

proportional to the gravity of the offence.
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71. According to the Appeals Tribunalds jurisprudence, due process entitlements
only come into play in their entirety once a disciplinary proceeding is initiated
(£ eH‘ 2013-UNAT-336, para. 36), whereas at the preliminary investigation stage
only limited due process rights apply (P& dl 2013-UNAT-295, para.17).

72. After having carefully reviewed the case record, including the investigation
stage and the disciplinary process, the Tribunal is satisfied that the Applicantds due

process rights were fully respected throughout both phases.

73.  The evidence shows that on 23 April 2020, the Applicant was informed that
OIlAIl was investigating in relation to the reported matters and that he was the subject

of said investigation.

74. The Applicant was interviewed by the OlAl6s investigators on 6 May 2020.
The interview was audio recorded, the Applicant was provided with a digital copy

of the audio recording and given two weeks to present any additional information
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