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potential to create hostile work environment” her FRO was stripping of the Applicant
of her function. Her team was to now report to someone else while the Applicant alone
was to report to her FRO. On 9 December 2020, the Applicant wrote to her SRO
inquiring what “following recent events that have the potential to create hostile work
environment” meant. A meeting was held but no clarification was provided, and the
SRO endorsed the FRO’s decision. The SRO however promised to send the emails that
allegedly implicated the Applicant.

18. On 15 December 2020, the Applicant notified her first and second reporting
officers of her imminent return to the duty station. She asked to be assigned substantive
tasks. None were assigned.

19. On 5 January 2021, the Applicant filed a complaint against her first and second
reporting officers with the Conduct and Discipline team. She also copied the Office of
Internal Oversight Services (“O10S”).

20. On 8 January 2021, the Applicant was informed by the Conduct and Discipline
team that her complaint was managerial in nature and “[did] not amount to

misconduct.”

21. On 14 January 2021, the Applicant wrote to her FRO on the resumption of her

functions.

22.  On 15 January 2021, she wrote to her SRO reminding him that he had said that
he would furnish evidence which implicated her in creating the hostile work

environment.

23.  On 16 January 2021, the Applicant wrote to both the SRO and FRO detailing a
list of allegations being made against her.

24. On 21 January 2021, the Applicant wrote to her FRO about the resumption of her
functions. He had indicated that he would respond to her by 25 January 2021.
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33.  On 23 June 2021, the Applicant sought further intervention from the MEU. The
Applicant has also sought the intervention of the Office of Mediation Services to no

avail.

34. The Applicant submits that the Respondent’s actions constitute an implied
administrative measure against her. These actions were arbitrary and violated her due
process rights since she was not afforded an opportunity to explain her actions. The
Applicant’s FRO and SRO have not followed any of the procedures set out in
ST/SGB/2019/8 (Addressing discrimination, harassment, including sexual harassment,
and abuse of authority), ST/AI/2017/1 (Unsatisfactory conduct, investigations and the
disciplinary process), or ST/Al/2010/5 (Performance Management and Development
System). If it was a performance issue, no assistance/support from her supervisors was

provided nor was she given an opportunity to improve on her performance.

35. The reporting officers have also refused to engage in any consultative process
towards resolving the dispute between them and the Applicant despite the express
MEU recommendation.

36. The Applicant submits that the removal of her core functions creates a legitimate
fear that unless the impugned decisions are rescinded, her performance evaluations will
be adversely affected. Poor performance evaluations will substantially impact on the
future of her employment within the Organization.

37. The Respondent maintains that the impugned decision was legal and rational.
The Secretary-General properly exercised his discretion to organize the work of GSU
in the interest of the Organization. The Applicant was relieved of her supervisory
responsibilities because she refused to perform key managerial functions. She refused
to complete performance evaluations, and to supervise a newly recruited UNV assigned
to her Unit. The Secretary-General did what he needed to do to promote a harmonious
work environment within the GSU, while the Mission attempted to address her

grievances.
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Deliberations
Ruling on the Applicant’s Motion

38. The Applicant filed a motion in which she sought orders that the allegations
appearing in paragraphs 2, 9 and 10 and corresponding annexes R/1 — R/10 of the reply

be struck out.
39. The allegations in issue are that:
a. she refused to allocate work to a staff member whom she supervised;

b. she refused to complete that staff member’s performance evaluation and

Page 7 of 25



Case No.: UNDT/NBI/2021/049
Judgment No.: UNDT/2022/084

41. The Respondent maintains that the materials in issue are relevant and probative
because they establish the factual background leading to the Secretary-General’s
impugned decision. Further, that the evidence is necessary for completeness of the
record, since it produces the complete correspondence between the Applicant, her
FRO, SRO and HRS regarding her delay in completing performance evaluations of the
staff members whom she supervised, which among other reasons, resulted in the

contested decision.

42. The assertion that the Respondent did not include the contested materials in the
submission to the MEU is incorrect, since there is evidence that they were indeed
included in the Respondent’s response, and Mr. Mabena’s testimony confirms this.*
The assertion that the allegations in issue did not form part of the basis for the impugned

decision is not sustainable.
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annexes R1 to R10 are relevant to the determination of the dispute. The motion to strike
out these materials is rejected.

46. The Respondent sought leave to produce three documents:

a. the Applicant’s finalized 2020-2021 offline performance evaluation
which is said to detail her current roles and confirm that she has not been
stripped of her substantive functions;®

b. a memorandum dated 30 August 2021 from the Applicant’s SRO to her
FRO regarding reporting lines in the Supply Unit confirming that the reporting
lines in the Supply Unit were changed to improve the Unit's productivity and
performance monitoring, to realign staff reporting lines and staff performance

management;® and

C. correspondence between the Applicant and her FRO regarding her
continued refusal to follow his instructions and her continued hostility towards

him and other colleagues.’

47. The Respondent argues that these documents are relevant and necessary for the
determination of the issues in the case, that it justifies the Secretary-General’s decision
to relieve the Applicant of supervisory responsibilities and the continued
implemJETOfSqgs
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49. The Tribunal upholds the objection to the admission of annex 18 since it is still
under challenge. annex 18 is therefore struck off the record.

50. The Tribunal finds that annex 20 gives context to the impugned decision and is

therefore relevant.

51. The Respondent’s motion to produce additional document is therefore partially
granted. Annexes 19 and 20 are admitted.

Merits of the Application

52. In terms of judicial review of administrative discretion, consistent Tribunal

jurisprudence establishes that:®

When judging the validity of the Secretary-General’s exercise of
discretion in administrative matters, the Dispute Tribunal determines if
the decision is legal, rational, procedurally correct, and proportionate.
But it is not the role of the Dispute Tribunal to consider the correctness
of the choice made by the Secretary-General amongst the various
courses of action open to him. Nor is it the role of the Tribunal to
substitute its own decision for that of the Secretary-General.

[..]

In exercising judicial review, the role of the Dispute Tribunal is to
determine if the administrative decision under challenge is reasonable
and fair, legally and procedurally correct, and proportionate. As a result
of judicial review, the Tribunal may find the impugned administrative
decision to be unreasonable, unfair, illegal, irrational, procedurally
incorrect, or disproportionate. During this process the Dispute Tribunal
IS not conducting a merit-based review, but a judicial review. Judicial
review is more concerned with examining how the decision-maker
reached the impugned decision and not the merits of the decision-
maker’s decision. This process may give an impression to a lay person
that the Tribunal has acted as an appellate authority over the decision-
maker’s administrative decision. This is a misunderstanding of the
delicate task of conducting a judicial review because due deference is
always shown to the decision-maker, who in this case is the Secretary-
General.

53. The Respondent contends that the Applicant refused to perform key managerial

8 Sanwidi 2010-UNAT-084, paras. 40 and 42.
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d. Whether the decision to relieve the Applicant of her supervisory
functions is procedurally correct.

e. Whether the decision to relieve the Applicant of her supervisory

functions is proportionate.
Whether the Applicant refused to perform key managerial functions as alleged.
The alleged refusal to allocate work to a supervisee.

55. The Applicant does not deny that she did not allocate work to her supervisee. She
however maintains that she did not have tasks to assign her since it was at the height

of the COVID-19 pandemic and operations had reduced.

56. The Applicant is however not forthcoming when she claims that she did not have
work to assign to her supervisee. The reason she gave to her FRO (Okay Mabena) for

her actions was that he and the SRO (Braima Jamanca)
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Disregarding supervisors’ directions and instructions in the selection of the UNV,
threats not to work with that UNV and instructing members of staff not to accept the
UNV.

66. The undisputed background to this allegation is that in September 2019, Mr.
Mabena temporarily allocated the Applicant’s unit a vacant UNV position which he
took from one of his other units. On 25 September 2019 he sent an e-mail to the

Applicant requesting her for terms of reference or job description for the UNV. The
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69. The Applicant
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88. The Applicant was consistent in her belligerence towards her supervisors which
presented management challenges to them. It is in evidence that when she represented
her Unit at meetings of all Mission support sections, she would remain silent at the
meetings and would refuse to share information with her supervisor after such

meetings.

89. She does not deny that when her supervisor invited her for a meeting, she arrived
late, and she disconnected the recorder. Her explanation that she joined the meeting
late and that she was not aware that the meeting was being recorded is not true. She
does not dispute evidence that participants in Teams meetings get automatic
notification of the recording of such meetings at the time of their joining the meeting.
She does not claim that she did not see the notification. More importantly, Mr.

Mabena’s evidence was that when she first switched off
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92. Mr. Mabena’s explanation that he could not discuss or resolve the matter at that
point in time since the Applicant had escalated issues to the MEU and OIOS and that
he could not interfere with an investigation which was being handled by the head of

Mission is plausible.

93. To demonstrate that the decision to relieve her of her supervisory roles was
irrational, the Applicant maintains that the decision had the effect of relieving her of
all her duties, managerial and substantive. The Respondent maintains that the letter
which conveyed the decision only changed the reporting lines with the result that she
was relieved of her supervisory role. The Applicant however points to the fact that the
letter also indicated that she is to be tasked by her FRO and argues that since her
substantive duties bear aspects of supervision, she cannot execute those substantive
roles as well. The Respondent however asserts that the Applicant was only relieved of

her supervisory functions whose execution by her is not even mandatory.
94. The letter which conveyed the contested decision in relevant parts states thus:

[W]ith immediate effect all General Supply Unit staff will report
directly to Adiel who shall report to me and this will remain like this
until the matters concerning the hostile work environment are resolved.
You shall continue reporting to me and being tasked by me. Upon your
return from leave | shall provide you with details of tasks that you will
perform.

95. The above letter only changed reporting lines in such a way that the Applicant
was relieved of supervisory authority which was attached to her position as a unit
supervisor. The assertion that her substantive duties were also affected since they bear
aspects of supervision is not reasonable. The decision makers’ clear intention was to

only change reporting lines, as he confirms in his evidence.

96. The Applicant also points to the fact that the letter which conveyed the decision
mentioned that she was to be tasked by her FRO. She interprets this to mean that the
only work she could do was what she would be tasked by her FRO. Mr. Mabena
however clarified that the tasks he was to specifically assign the Applicant are those

which fall outside her substantive duties. These duties would be additional to her terms
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