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indicated that based on the memorandum of allegations, the Applicant had: (i) on 10
October 2019, at a social event, told inappropriate jokes and made comments of a
sexual nature to two female personnel, VO1 and V02, who were present at the social
event; (ii) in September 2019, made inappropriate comments to VVO1 while offering her
a lift home in his (the Applicant’s) car; and, (iii) further in September 2019, at another
party the Applicant lifted his T-shirt and made rude gestures towards VO01.3

Standard of review in disciplinary cases

7. The Appeals Tribunal has clarified that “[w]hen judging the validity of the
Secretary-General’s exercise of discretion in administrative matters, the Dispute
Tribunal determines if the decision is legal, rational, procedurally correct, and
proportionate. The Tribunal can consider whether relevant matters have been ignored
and irrelevant matters considered and examine whether the decision is absurd or

perverse”.*

8. In disciplinary cases “when termination is a possible outcome”, the Appeals
Tribunal has held that the evidentiary standard is that the Administration must establish
the alleged misconduct by “clear and convincing evidence”, which “means that the
truth of the facts asserted is highly probable”.® The Appeals Tribunal clarified that clear
and convincing evidence can either be “direct evidence of events”, or may “be of

evidential inferences that can be properly drawn from other direct evidence”.®

9. In disciplinary cases, the Dispute Tribunal examines the following elements:
a. Whether facts were established by clear and convincing evidence;
b. Whether the facts amount to misconduct;

3 Reply, annex 4, para. 2.

4 Sanwidi 2010-UNAT-084, para. 40.

> Turkey 2019-UNAT-955, para. 32.

6 Negussie 2020-UNAT-1033, para. 45.
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C. Whether the Applicant’s due process rights were respected during the

investigation and disciplinary process; and
d. Whether the sanction is proportionate to the gravity of the offence.’

10. It is not the role of the Dispute Tribunal to consider the correctness of the choice
made by the Secretary-General amongst the various courses of action open to him or
otherwise “substitute its own decision for that of the Secretary-General”. In this regard,
“the Tribunal is not conducting a “merit-based review, but a judicial review” explaining
that a “judicial review is more concerned with examining how the decision-maker

reached the impugned decision and not the merits of the decision-maker’s decision”.®

11.  The Tribunal is required to determine whether it has been established that the

Applicant:

a. on 23 or 27 September 2019, referred to V01 as “a hottie” and suggested

that she should go to his residence,

b. at a party on 3 October 2019, mimicked the clothing worn by V01 by
raising his T-shirt and stating words to the effect that he also had a ‘sexy’

stomach,

C. at a party on 10 October 2019, told V01 a sexual joke whose essence
was that a man expressed interest in a woman and when she responded that her

heart was taken, the man said that she had other organs,
d. at the same party, said to V01 “I will masturbate for you tonight”,

e. at the same party, told V02 a joke of a sexual nature, involving a woman

opening her legs, and

f. at the same party, said to V02, “I wish | had tits like yours” and then
tried to claim that he had said “I wish | looked like you”, to cover up what he

" Miyzed 2015-UNAT-550, para. 18; Nyawa 2020-UNAT-1024.
8 Sanwidi, op. cit.
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had in fact said.

The statement that VO1 is a “hottie”, and suggestion that she goes to the

Applicant’s home.

12. It is not in dispute that on or about 23 or 27 September 2019, the Applicant
offered V01 a lift and that he commented on her physical experience. He explains that
he realised that she had changed her hair colour, and said that “it is hot outside, and
this colour looks nice on you”. VO1 maintains that he said she was a hottie. The
Applicant denies making this statement.® The Tribunal, however, considers that there
is a marked difference between the phrase, “you are a hottie”, and the phrase “it is hot
outside, and this colour looks nice on you”. Both parties agree that the Applicant made
a comment related to “hotness”. It is also correct to say that since the comment was
directed at VO1 who was with the Applicant in his car, there is no possibility that she
misheard or misunderstood him. Moreover, there is no reason she could tell lies against

him. The Tribunal believed her evidence that he told her that she is a “hottie”.

13. Regarding the second aspect of their encounter, the Applicant admits that he
had told V01 that he would take her home
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18.  The Dispute Tribunal has held in Hallal*® that,

in sexual harassment cases, credible oral victim testimony alone may be
fully sufficient to support a finding of serious misconduct, without
further corroboration being required... [i]t is not always the situation in
sexual harassment cases that corroboration exists in the form of
notebook entries, email communications, or other similar documentary
evidence, and the absence of such documents should not automatically
render a complaining victim’s version as being weak or meaningless”.
It was also held that “[a]s is always the case, any witness testimony
should be evaluated to determine whether it is believable and should be
credited as establishing the true facts in a case.

19.  Since Mr. RK and BG’s denial that they witnessed events which V01 and V02
are positive they had in fact witnessed is accounted for, these denials do not affect V01
and VV02’s credibility, especially since V01 and V02 had no ulterior motive in testifying
against the Applicant as they did.

20.  Counsel for the Applicant sought to impeach V01’s credit, submitting that she
lied in her Conduct and Discipline Team (“CDT?”) interview about why she left the 10
October 2019 party. Further, that she tried to falsely blame the Applicant for her having
left the party. V01 however clarified that she left the party because she was not feeling
good. She explained that she thought that what she told CDT just came in the context
of what she was saying..., and that “it just was in the context of [her] telling the incident
and also considering that [she] was still very offended and was emotionally very
stressed out after the incident for some time...”® The Tribunal believed her

explanation that she did not intend to tell lies.

21. All factors considered, the Tribunal believed V01 and VV02’s testimonies and

finds that the following facts were est.
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during official travel or social functions related to work. Sexual harassment may be
perpetrated by any colleague, including a supervisor, a peer or a subordinate. An
offender’s status as a supervisor or a senior official may be treated as an aggravating
circumstance. Sexual harassment is prohibited under staff rule 1.2(f) and may also

constitute sexual exploitation or abuse under staff rule 1.2 (e).

26. Based on the wide and clear definitions of “sexual harassment” in
ST/SGB/2019/8 and on the fact that Applicant’s conducts towards V01 and V02 were
(i) unwelcome, they were (ii) of a sexual nature, and they might (iii) reasonably be
expected or be perceived to cause offence or humiliation, as they did with V01 and
V02, whose perspective must be considered pursuant to section 1.6 of ST/SGB/2019/8,
there can be no doubt that all the Applicant’s conduct was properly categorised as

amounting to sexual harassment.

27.  Tribunal jurisprudence has, moreover, clarified that verbal or physical conduct
or gestures of a sexual nature may constitute sexual harassment and that the perpetrator

does not have to be aware of the offending character of his or her behaviour.2!

28.  There are many examples of conduct which the Tribunal has categorised as
sexual harassment. Where the perpetrator grabbed the victim in an inappropriate
manner, and she “just thr[e]w his hand” and told him “Please stop it. If you are not
going to stop then I will report you for harassment”, where the perpetuator repeatedly
asked the victim for her room number, went in front of her to block her egress whenever
she would step out, and asked her to share her room with him for the night and cook

Thai food for him.??, she was found to have been sexually harassed.

29.  Where a perpetrator placed his face into the victim’s cleavage while he was
inebriated during a party, approaching her from behind during a party, putting his arm
around her and lifting her breasts with his arm and hands and whispering in her ear
“it’s me, your boyfriend, your one true love”. Putting the hand up the victim’s back,

underneath her shirt and touching her skin as they walked back with a group of

21 Adriantseheno 2021-UNAT-1146-Corr. 1, para. 44.
22 |bid., paras 6-7.
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Whether the facts amount to misconduct.

32.  The Applicant’s actions and utterances violated staff rule 1.2(f) as specified in
sections 1.5, 1.6 and 1.7 of ST/SGB/2019/8 and staff regulations 1.2 (a) and 1.2 (f).
Staff rule 1.2(f) provides that any form of discrimination or harassment, including
sexual or gender harassment, as well as abuse in any form at the workplace or in

connection with work, is prohibited.

33.  As already pointed out, the Applicant’s conduct towards V01 and V02 was (i)
unwelcome, (ii) of a sexual nature, and (iii) they might reasonably be expected or be
perceived to cause offence or humiliation, as it did to VO1 and V02, whose perspective
must be considered pursuant to section 1.6 of ST/SGB/2019/8. Further, his conduct (iv)
interfered with their work and/or created for them an intimidating, hostile and offensive
work environment, not forgetting that, (v) the Applicant’s multiple acts at various
occasions towards V01 and V02 involved a pattern of conduct. The Tribunal finds that

the facts amount to misconduct.

Whether the Applicant’s due process rights were respected during the

investigation and disciplinary process.

34.  The Applicant raises six grounds in arguing that his due process rights were

violated: (i) violation of his presumption of innocence; (ii) violation of his rights by the
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drastic or oppressive means to accomplish the desired end. The essential elements of

proportionality are balance, necessity and suitability.

49.  Assertions that the facts do not support the charges and that the Applicant was
wrongfully separated based on a biased, flawed and vindictive investigation designed
from the outset to find him guilty where the presumption of innocence was not
respected have been found lacking in merit. The Tribunal fully agrees with the
submission that the sanction imposed on the Applicant accords with the practice of the
Secretary-General in similar cases, is not the severest sanction available and accords
with the policies of the Organization. The Applicant engaged in serious misconduct,
affecting two staff members, V01 and V02 and there were multiple incidents of sexual

harassment over a period of approximately one month.

50. There is evidence that the fact that the Applicant was a hard worker who served
for over 10 years in a difficult mission-setting was considered as a mitigating factor.

The Tribunal finds that the sanction is proportionate to the gravity of the offences.

51. Based on the Tribunal findings, none of the remedies which the Applicant
seeks, including the request for referral of CDT and OIOS for accountability is tenable.

JUDGMENT

52.  The application is dismissed for lack of merit.

(Signed)
Judge Margaret Tibulya
Dated this 22" day of September 2022

33 Reply, annex 6 (sanction letter).
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Entered in the Register on this 22" day of September 2022

(Signed)
Abena Kwakye-Berko, Registrar, Nairobi
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