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7. By email of 24 October 2019, the Ombudsman followed up on her previous

verbal communication and informed the Applicant that her role as Pres
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14. By email of 23 April 2021, the Ombudsman, inter alia, requested the
Applicant to inform her about the nature of her engagement with UNPAD, that is,
whether she was still serving as President of UNPAD and/or holding any other
office with UNPAD.

15. By email of 28 April 2021, the Ombudsman requested the Applicant to clarify
whether she was still the President of UNPAD. The Ombudsman referred to a
conversation that she held with the Applicant the previous day, based on which the

Ombudsman understood that the Applicant continued to serve as the President of

Page 4 of 17



20.

Page 5 of 17






riere?
14249

=0 O

36. InYasin 2019-UNAT-915, para. 47, the Appeals Tribunal held that:

€ Although the reprimand is not a disciplinary measure but an
administrative one, because of its adverse impact on the concerned
staff memberds career, it must be warranted on the basis of reliable
facts, established to the requisite standard of proof, namely that of
fipreponderance of evidenceo, and be reasoned in order for the
Tribunals to have the ability to perform their judicial duty to review
administrative decisions and to ensure protection of individuals,
which otherwise would be compromised.

37. Itis settled jurisprudence that in reviewing decisions imposing a sanction, be
it disciplinary or administrative, the Tribunalds scope of review is limited to
determining whether: an applicantés due process rights were respected, the facts
underlying disciplinary or administrative measures were established, the
established facts amount to [the alleged conduct, and the sanction was proportionate
to the offence (see Elobaid UNDT-2017-054, para. 36, Gharagozloo Pakkala
UNDT/2021/076, para. 12, and Applicant 2012-UNAT-209, para. 36).

Factual basis for the imposition of the measure

38. The Respondent claims that the Applicant has a conflict of interest that
compromised UNOMSGs work, and that despite clear instructions from the
Ombudsman, she repeatedly took the position that she was not going to resolve the
conflict of interest.

39. The Applicant alleges that staff regulation 1.2(m) and staff rule 1.2(q) refer
to a personal interest that interferes with the performance of a staff memberbs
official duties. However, in the Applicantis view there was clearly no personal
interest involved but rather an interest entirely compatible with UN goals, including

the Secretary-Generalds iTask Force on Racismo.
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40. Staff regulation 1.2(m) on the fi[b]asic rights and obligations of staffo
provides that (emphasis added):

A conflict of interest occurs when, by act or omission, a staff
memberds personal interests interfere with the performance of his or
her official duties and responsibilities or with the integrity,
independence and impartiality required by the staff memberds status
as an international civil servant. When an actual or possible conflict
of interest does arise, the conflict shall be disclosed by staff
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neutral would conflict with leading and representing UNPAD and
its staff special interest, though commendable & it is for the Head
of Entity to assess whether a particular act or omission raises a
potential conflict of interest. Staff are obliged to disclose even
possible conflicts and to follow instructions on how to resolve the
situation, including to avoid and remove the conflict or the
circumstances that make it a possible conflict. A highly visible
conflict of interest situation could undermine the image of UNOMS
as an independent and neutral office.

50. In April 2021, the Ombudsman contacted the Applicant again requesting her
to clarify whether she was still President of UNPAD. In he
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53.  Staff rule 10.2 on disciplinary measures reads as follows (emphasis added):

(@) Disciplinary measures may take one or more of the following
forms only:
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60. In Sanwidi 2010-UNAT-084, para. 39, the Appeals Tribunal held that
(emphasis added):

€ In the context of administrative law, the principle of
proportionality means that an administrative action should not be
more excessive than is necessary for obtaining the desired result.
The requirement of proportionality is satisfied if a course of action
is reasonable, but not if the course of action is excessive. This
involves considering whether the objective of the administrative
action is sufficiently important, the action is rationally connected to
the objective, and the action goes beyond what is necessary to
achieve the objective. This entails examining the balance struck by
the decision-maker between competing considerations and priorities
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The non-renewal decision

Receivability

68. The Respondent requested the Tribunal to have the receivability of the
non-renewal decision decided as a preliminary matter. The Applicant did not object

to such approach.

69. In accordance with art. 8 of the Statute of the United Nations Dispute
Tribunal, an application is receivable if an applicant has previously submitted the
contested administrative decision for management evaluation, where required.
Absent a request for management evaluation, the Tribunal may not consider the

merits of the case. Concurrently, staff rule 11.2(c) stipulates that:

€ A request for a management evaluation shall not be receivable by
the Secretary-General unless it is sent within 60 calendar days from
the date on which the staff member received notification of the
administrative decision to be contested.

70. Under art. 8.3 of the UNDT Statute, the Tribunal has no jurisdiction to waive
the time limits for management evaluation. The Appeals Tribunal has also
repeatedly and consistently held that the Dispute Tribunal has no jurisdiction to
waive deadlines for management evaluation or administrative review (see Muratore
2012-UNAT-191, para. 38; Christensen 2013-UNAT-335, para. 19; Pavicic
2016-UNAT-619, para. 21).

71. The documentary evidence on file shows that the Applicant was informed of
the decision not to renew her appointment on 16 June 2021. She submitted her
request for management evaluation on Monday, 16 August 2021. The MEU rejected
her request on the ground that it had been submitted outside the prescribed 60
calendar days under staff rule 11.2(c). The mandatory period ended, according to
MEU, on Sunday, 15 August 2021.
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