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Introduction 

1. By application filed on 23 September 2021, the Applicant, a staff member of 

the Department of Management Strategy, Policy and Compliance (“DMSPC”), 

contests the Administration’s decision not to grant her 14 weeks of maternity leave 

or, alternatively, special leave with full pay (“SLWFP”) following the birth of her 

daughter on 27 February 2021. 

Facts and procedural history 

2. The Applicant joined the Organization on 1 August 1999. She serves on a 

permanent appointment with the Secretariat. 

3. In 2019, the Applicant was diagnosed with a medical condition that makes 

her unable to carry a child to term and, thus, she and her husband decided to become 

parents via surrogacy. 

4. In January 2021, the Applicant reached out to the Administration to request 

in advance maternity leave for the period of time after the birth of her biological 

daughter who was due in April 2021. 

5. On 22 February 2021, the Applicant informed the Administration that due to 

a medical condition developed by the gestational carrier, her daughter would be 

delivered earlier than expected. 

6. 
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8. 
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16. On 1 July 2022, the present case was assigned to the undersigned Judge. 

17. By Order No. 66 (NY/2022) of 19 July 2022, the Tribunal instructed the 

Respondent to provide his interpretation of staff rule 6.3(a), in particular, its 

chapeau, in accordance with art. 31.1 of the Vienna Convention on the Law of 

Treaties (“VCLT”) by 2 August 2022, and invited the Applicant to file her 

comments, if any, by 16 August 2022. 

18. On 2 August 2022, the Respondent filed his submissions pursuant to 

Order No. 66 (NY/2022). 

19. On 16 August 2022, the Applicant filed her comments on the Respondent’s 

submissions of 2 August 2022. 

Consideration 

Scope and standard of judicial review  

20. In the present case, the Applicant contests the Administration’s decision not 

to grant her maternity leave or, alternatively, SLWFP for the requested period of 

14 weeks following the birth of her daughter. 

21. As for any discretionary decision of the Organization, the Tribunal’s scope of 

review is limited to determining whether the exercise of such discretion is legal, 

rational, reasonable and procedurally correct to avoid unfairness, unlawfulness or 

arbitrariness (see, e.g., Sanwidi 2010-UNAT-084, para. 42; Abusondous 

2018-UNAT-812, para. 12). In this regard, the Tribunal recalls that
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22. Nevertheless, the Tribunal may “consider whether relevant matters have been 

ignored and irrelevant matters considered, and also examine whether the decision 

is absurd or perverse” (see Sanwidi, para. 40). If the Administration acts irrationally 

or unreasonably in reaching its decision, the Tribunal is obliged to strike it 

down (see Belkhabbaz 2018-UNAT-873, para. 80). “When it does that, it does not 
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27. In this respect, the Tribunal notes that staff rule 6.3, entitled “Maternity and 

paternity leave”, provides in its relevant part that: 

 (a) Subject to conditions established by the 

Secretary-General, a staff member shall be entitled to maternity 

leave for a total period of 16 weeks: 

 (i) The pre-delivery leave shall commence no earlier 

than six weeks and no later than two weeks prior to the 

anticipated date of birth upon production of a certificate from 

a duly qualified medical practitioner or midwife indicating 

the anticipated date of birth; 

 (ii) The post-delivery leave shall extend for a period 

equivalent to the difference between 16 weeks and the actual 

period of pre-delivery leave, subject to a minimum of 

10 weeks; 

 (iii) The staff member shall receive maternity leave with 

full pay for the entire duration of her absence under 

subparagraphs (i) and (ii) above. 

28. 
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6.3 If during the period of less than six weeks prior to anticipated 

date of birth and the start of the required two weeks pre-delivery 

leave, the staff member is not fit to continue to work, the matter shall 

be referred to the Medical Director or designated medical officer by 

the executive or local human resources office. When the Medical 

Director or designated medical officer determines that the staff 

member is not fit to continue to work on a full time or part time basis, 

the staff member’s absence from work shall be charged to her sick 

leave entitlement. 

Section 7 

Post-delivery leave 

7.1 On the basis of the birth certificate, post-delivery leave shall 

be granted for a period equivalent to the difference between 

16 weeks and the actual period of pre-delivery leave. However, if 

owing to a miscalculation on the part of the medical practitioner or 

midwife, the pre-delivery leave was more than six weeks, the staff 

member shall be allowed post-delivery leave of no less than 

10 weeks. 

29. Turning to the present case, the Tribunal notes that one main issue before it 

is the interpretation of staff rule 6.3(a). While the Staff Regulations and Rules of 

the United Nations is not a treaty, the Tribunal recognizes that art. 31.1 of the VCLT 

sets forth generally accepted rules for interpreting an international document, which 

refers to interpretation according to the “ordinary meaning” of the terms “in their 

context and in the light of its object and purpose” (see, e.g., UN Administrative 

Tribunal Judgment No. 942, Merani (1999), para. VII; Avognon et al. 

UNDT/2020/151, para. 50; Andreeva et al. UNDT/2020/122, para. 64; Applicant 

UNDT/2021/165, para. 37). 

30. Having interpreted the above-mentioned provisions governing maternity 

leave in good faith in accordance with the ordinary meaning to be given to the terms 

in their context and in the light of its object and purpose, the Tribunal is not 

persuaded by the Respondent’s argument that the Applicant does not have a right 

to maternity leave under staff rule 6.3(a). 
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31. Indeed, from a legal point of view, the ordinary meaning of “maternity leave” 

is “the amount of time that a woman is legally allowed to be absent from work in 

the weeks before and after she has a baby”.1 The ordinary meaning of “maternity” 

is “the state of being a mother”.2 Nor does the text of staff rule 6.3(a) itself  specify 

that a staff member needs to physically deliver the baby herself so as to be entitled 

to maternity leave. It follows that a staff member’s right to maternity leave is not 

conditioned by childbearing. As such, a staff member who becomes a mother 

through surrogacy is also entitled to maternity leave. 

32. This interpretation is also in line with the purpose and object of the maternity 
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35. Accordingly, the Tribunal finds that the Applicant is entitled to maternity 

leave under staff rule 6.3(a). 

Whether the Administration properly exercised its discretion in equating the 

Applicant’s surrogacy case with adoption 

36. The Applicant submits that the practice of equating surrogacy with adoption 

is arbitrary and unlawful. In her view, the surrogacy cases shall fall, at the very least 

mutatis mutandis, under the provisions regarding the maternity leave and not the 

adoption leave. 

37. The Respondent refutes this claim by arguing that absent the medical 

distinction of childbearing, there is no rational basis to distinguish between a staff 

member who becomes a parent through surrogacy, such as the Applicant, and a staff 

member who becomes a parent through adoption of a child. In his view, granting 

the Applicant a leave period equivalent to maternity leave would have been 

arbitrary and discriminatory vis-à-vis staff members who have become parents 

through adoption. 

38. Having found that the Applicant is entitled to maternity leave under staff 

rule 6.3(a), the Tribunal finds that the Administration did not properly exercise 

discretion in equating the Applicant’s leave arising out of her having had a 

biological baby via surrogacy with the adoption leave. 

39. Even assuming, arguendo, that the surrogacy cases do not fall within the 

scope of application of staff rule 6.3(a), the Tribunal finds that the Administration 

still erred in equating the Applicant’s leave with adoption leave. In this connection, 

the Tribunal considers that the Secretary-General has failed to fulfil his obligation 

to establish a maternity leave for staff members who become mothers via surrogacy 

under staff regulation 6.2, which provides that: 

… The Secretary-General shall establish a scheme of social security 

for the staff, including provisions for health protection, sick leave, 

maternity and paternity leave, and reasonable compensation in the 

event of illness, accident or death attributable to the performance of 

official duties on behalf of the United Nations. 
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40. The fact that there is a lacuna in the legal framework to specifically deal with 
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44. Moreover, like the staff members who have physically delivered the baby 

themselves, the Applicant has a biological connection with her baby and must take 

care of her from the first days of her life. In contrast, the adoptive parents have lots 

of discretion in determining whether and when to adopt a child after considering 

several factors. The adoption usually involves an older child instead of a new-born 

and, thus, the bonding process and the level of care needed could be very different 

from the case of surrogacy. 

45. Accordingly, the Applicant’s situation involving the birth of her biological 

child via surrogacy is closer to a staff member who gives birth to a baby herself as 

opposed to adoption. As such, the Administration should have applied staff 

rule 6.3 (a) which is the most favourable provision to the Applicant’s case as 

opposed to the provision governing adoption leave. 

46. In light of the above, the Tribunal finds that the Administration should have 

granted the Applicant 14 weeks of maternity leave following the birth of her 

daughter on 27 February 2021 pursuant to staff rule 6.3(a). Consequently, the 

contested decision is unlawful. 
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49. In this respect, the Tribunal notes that staff rule 12.3, entitled “Amendments 

of and exceptions to the Staff Rules”, provides in its relevant part that: 

 (b) Exceptions to the Staff Rules may be made by the 

Secretary-General, provided that such exception is not inconsistent 

with any Staff Regulation or other decision of the General Assembly 

and provided further that it is agreed to by the staff member directly 

affected and is, in the opinion of the Secretary-General, not 

prejudicial to the interests of any other staff member or group of staff 

members. 

50. It follows that for an exception to be granted under staff rule 12.3(b), the 

following three conditions must be met: 

a. Such exception must be consistent with the Staff Regulations and other 

decisions of the General Assembly; 

b. It must be agreed to by the staff member directly affected; and 

c. In the opinion of the Secretary-General, the exception must not be 

prejudicial to the interests of any other staff member or group of staff 

members (see Wilson UNDT/2015/125, para. 25). 

51. Moreover, “[t]he right to request and to be properly considered for an 

exception is a contractual right of every staff member[.] Under staff rule 12.3(b), 

any request for an exception to the Staff Rules—and, by extension, to 

administrative issuances of lesser authority (see Hastings UNDT/2009/030)—must 

be properly considered in order to determine whether the three parts of the test 

established by staff rule 12.3(b) are satisfied” (see, e.g., Villamoran 

UNDT/2011/126, para. 46; Wilson UNDT/2015/125, para. 25). 

52. In the present case, the rejection of the Applicant’s request for an exception 

was based on the third part of the test under staff rule 12.3(b), namely that the 

exception would be “prejudicial to the interests of […] other staff”. In doing so, the 

Administration considered that granting the exception “would result in inequality 

of treatment of other staff members who were placed on similar type of leave and 
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61. In the alternative, the Tribunal recalls its findings that the Administration did 

not properly deny an exception under staff rule 12.3 and that the Administration 

should have exercised its discretion to grant the Applicant an exception under staff 

rule 12.3. Accordingly, the Tribunal decides to rescind the Administration’s 

decision not to grant the Applicant 14 weeks of maternity leave or SLWFP to take 

care of her newly born daughter pursuant to staff rule 12.3. 

62. The Tribunal further recalls that a finding of unreasonableness, and 

consequent invalidity of a contested decision, will “give rise to the discretion to 

award specific performance, [ i.e.], an order directing the Administration to act as 

it is contractually and lawfully obliged to act” (see Belkhabbaz 2018-UNAT-873, 

para. 80). 

63. In light of the above, the Tribunal finds it appropriate to direct the 

Administration to grant the Applicant 14 weeks of maternity leave or, in the 

alternative, SLWFP following the birth of her daughter on 27 February 2021. In 

either case, the already granted 8 weeks of adoption leave shall be offset.  

Conclusion 

64. In view of the foregoing, the Tribunal DECIDES that: 

a. The application is granted;  

b. The contested decision is rescinded;  

c. The Administration shall grant the Applicant 14 weeks of maternity 

leave or, in the alternative, SLWFP following the birth of her daughter on 27 

February 2021; and 

d. The already granted 8 weeks of adoption leave shall be offset. 
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(Signed) 
  
  Judge Francis Belle  

Dated this 28th day of September 2022 

Entered in the Register on this 28th day of September 2022 

(Signed) 

Morten Michelsen, Officer-in-Charge, New York 

 


