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Introduction

1.  The Applicant, a P-5 Chief, Peacekeeping Evaluation Section, Office of
Internal Oversight Services (iOI0S0), contests the decision not to consider her for
the position of Chief of Service (D-1 level), Monitoring and Evaluation,
Department of Management Strategy, Policy and Compliance, Business
Transformation and Accountability Division (ADMSPC/BTADO), advertised
through job opening No. 127555 (AJO 1275550), hereinafter fithe contested

decisiono.
Facts
2. On 22 January 2020, the Applicant applied for JO 127555.

3. On 16 March 2021, the Applicant was informed that her application was

unsuccessful.

4.  On 12 May 2021, the Applicant requested management evaluation of the

contested decision.

5. On 16 June 2021, the Chef de Cabinet, Executive Office of the

Secretary-General, decided to uphold the contested decision.

6. On 14 September 2021, the Applicant filed the instant application including

a motion for production of evidence.
7. On 13 October 2021, the Respondent filed his reply.

8. By Order No. 73 (NY/2022) of 8 August 2022, the Tribunal rejected the
Applicantés motion for production of evidence and informed the parties that the

matter would be decided on the papers.

9.  On 18 August 2022, the Applicant and the Respondent filed their respective

closing submissions.
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e.  Ahiring manager exceeds his discretion when he interprets and applies
the material terms of a vacancy announcement in a manner that contravenes
the plain meaning of those terms. Both JO 127555 and the relevant screening
question in the application for the position require experience g/a pg‘large
teams. The Applicant answered the screening question exactly as it was
asked, giving detailed examples of leading teams rather than of supervising
individual employees. The hiring manager thus exceeded his authority, took
a manifestly unreasonable and arbitrary decision, and denied the Applicant

full and fair consideration by interpreting ¢ )4;‘ synonymously with
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i The Applicant had a significant chance of selection. Not only did she

meet all of the JO&s requirements, namely, education, experience, and
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d.  The Applicantds response to the open-ended question relating to leading
large teams did not establish that she met that requirement. The Applicant
referred to project teams in the context of her role as a management consultant
between 2002-2006. While the Applicant stated that she led a team between
4-5 staff distributed between four modules, the Applicant did not define her
role vis-"-vis the four modules and other team members, did not outline the
duration of the project and whether the implementation of the four modules
was concurrent or successive. In addition, the Applicantds own description of
her employment for that period did not specify that she led large teams either,
as she indicated 00 for the number of supervisees for that period and role.
Accordingly, the hiring manager found that the information provided by the
Applicant did not clearly support her claim of having had the required

experience;
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13. The Secretary-General has broad discretion in making decisions regarding
promotions and appointments and, in reviewing such decisions, it is not the role of
the Tribunal to substitute its own decision for that of the Administration
(p —t* ¢ , 2017-UNAT-762, para. 30-31).

14. The role of the Tribunal is fito assess whether the applicable Regulations and

Rules have been applied and whether they were applied in a fair, transparent and
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33. Alternately, the Respondent argues that the Applicant failed to clearly
establish that she has led filarge teamso. The Respondent did not attempt to rely on
any principles of interpretation to establish that the Applicant had not responded

positively to that requirement.

34. Based on the facts before the Tribunal, the Applicant addressed this issue in
the open-ended question No. 3 where she outlined that she has led a project
consisting of fifour modules with 4-5 staff on each moduleo. She identified the

project and did not explain why, how or how many employees she supervised on
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38. Hence, the requirement should have been specific in terms of the meaning
that is being given to the word filead0 or fileadershipo. One can lead 9 or 10 persons
who in turn pass on the directives and ideas or thinking of the teamés leader to 100
other persons. In this context the team leader can claim to be leading 100 persons.
But if the candidate is being asked to say how many people he or she directly

supervised, the answer would be 9 or 10.

39. It follows that nothing in JO 127555 suggested to the job candidates that they
needed to have had experience supervising large teams. The requirement criterion
under question specifically requested fiexperience in leading large teamso, which,
as put forth by the Applicant, is different from experience in fisupervising large

teamso.

40. The Tribunal recognizes the hiring managerds authority and discretion to
define the aforementioned requirement with a threshold that reflects the operational
context of the position. Notwithstanding, this discretion cannot outweigh fairness
and the candidateso rights. When a job applicant is led to believe he or she only
needs to explain how they have experience in fileading large teamso, it is not fair to
demand afterwards that he or she had explained how they had experience in
fisupervisingo large teams, where leading is not the same as supervising, especially
in the United Nations system.

41. Hence, the core problem is not the numeric threshold created by the hiring
manager. The problem is that the hiring manager changed the criterion from leading
to supervising during the screening process and without giving job applicants a fair
chance to demonstrate how they could have met this criterion. The hiring manager

requested one tng |
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43. The Tribunal recalls that in the case of M A—em UNDT/2019/088, it was
decided that the Applicant in a selection case would have to establish not only a
procedural error but that he/she would have had a realistic chance of being
appointed to the post. Consequently, even though a procedural error was proved,
the application to rescind the selection decision was rejected because it was

reasoned that the Applicant would not have had a realistic chance of promotion.

44. The Tribunal considers that the crux of the matter is in the interpretation of
the phrase fiexperience in leading large teamso. If the interpretation is that the
selected person must have supervised a large team, that is one thing. The leadership
of a large team is different since day-to-day supervision could be delegated to
subordinate officers if the goal of the project, department or service is clearly
relayed to the entire team. It is difficult to conceive of a large team where such

delegation does not take place.

45.  The Tribunal therefore finds that the Applicant should be entitled to a remedy
of recission of the selection decision along with compensation for loss of
opportunity. Had the hiring manager used the plain meaning of fileadingo in the
screening process, it is fair to assume that the Applicant would have been long-listed
for the next phase of the selection process, since the Respondent does not claim that
the Applicant did not meet any other requirements in JO 127555. In addition, as a
woman benefiting from temporary special measures to achieve gender equality in
the Organization, especially at the D-1 level, she would have had a realistic chance
of selection.

46. Having determined the case in the manner stated above, the Tribunal orders

the rescission of the contested decision.

47. The Tribunal makes this decision not to question the judgment of the selection
manager in the relevant process but to provide legal guidance to ensure that the
process is fair. If the objective of the selection process is to ensure the highest

standard of efficiency, competence, and integrity in accordance with the UN
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b. Should the Respondent elect to pay financial compensation instead
of effectively rescinding the decision, he shall pay the Applicant a
lump-sum equivalent to 3 months of her net-base salary at the current level

and step;

c. The aforementioned compensation in lieu of rescission shall bear
interest at the United States of America prime rate with effect from the date
this Judgment becomes executable until payment of said compensation. An
additional five per cent shall be applied to the United States prime rate

60 days from the date this Judgment becomes executable; and

d. All other claims are rejected.
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