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Introduction

1.  The Applicant, a Senior Administrative Officer at the United Nations Mission
in Darfur (“UNAMID”) holding a continuing appointment at the P-5 level and
based in El Fasher, challenges the decision to terminate his continuing appointment

following the abolition of the post he encumbered.
Factual and procedural background
2. The Applicant has been in service of the United Nations since 3 April 2006.

3. On 30 September 2014, the Applicant was granted a continuing appointment.
He is on the Senior Administrative Officer (P-5) and Chief Training Officer (P-5

and P-4 levels) rosters.

4.  On 12 January 2021, the Applicant was informed that the Joint Special
Representative (“JSR”) of the Mission had approved the termination of his
continuing appointment effective 31 May 2021 in line with staff regulation 9.3(a)(i)
and staff rule 9.6(c)(i). UNAMID’s mandate was set to end on 31 December 2020

and the Mission was expected to begin drawing down on staff from 1 January 2021.

5. The Applicant was encouraged to apply to suitable job openings in Inspira

and to ensure that his profile was uploaded into the Horizon platform.

6. On 8 March 2021, the Applicant sought review, by the Management
Evaluation Unit (“MEU”),of the decision to terminate his appointment. On 4 May

2021, MEU suspended implementation of the impugned decision.

7. On 19 July 2021, the Applicant filed an application with the United Nations
Dispute Tribunal sitting in Nairobi to impugn the Administration’s decision to
terminate his continuing appointment following the abolition of the post he
encumbered, “without making good faith efforts to absorb him on a new post or to
assist him in finding an alternative position, which includes the numerous positions

that he applied for since November 2020.”
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15. The Applicant takes issue with the bad faith consistently displayed by the
Respondent in this case. The Applicant contends that the Respondent
misrepresented the facts surrounding the recruitment to the post of Senior
Administrative Officer (P-5)
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[V]ital to the security of staff who, having acquired permanent
status, must be presumed to meet the Organization’s requirements
regarding qualifications. In this connection, while efforts to find
alternative employment cannot be unduly prolonged and the person
concerned is required to cooperate fully in these efforts, staff rule
109.1(c) requires that such efforts be conducted in good faith with a
view to avoiding, to the greatest extent possible, a situation in which
a staff member who has made a career within the Organization for a
substantial period of his or her professional life is dismissed and
forced to undergo belated and uncertain professional relocation.

30. ILOAT Judgment No. 3437 (2015), para. 6, is also instructive:

The Tribunal’s case law has consistently upheld the principle that an
international organisation may not terminate the appointment of a
staff member whose post has been abolished, at least if he or she
holds an appointment of indeterminate duration, without first taking
suitable steps to find him or her alternative employment (see, for
example, Judgments 269, under 2, 1745, under 7, 2207, under 9, or
3238, under 10). As a result, when an organisation has to abolish a
post held by a staff member who, like the complainant in the instant
case, holds a contract for an indefinite period of time, it has a duty
to do all that it can to reassign that person as a matter of priority to
another post matching his or her abilities and grade. Furthermore, if
the attempt to find such a post proves fruitless, it is up to the
organisation, if the staff member concerned agrees, to try to place
him or her in duties at a lower grade and to widen its search
accordingly.

31. InJudgment No. 3238 (2013), the ILOAT decided that advertising a post and
inviting reassigned staff members to apply to it would not be sufficient to comply

with the duty to give them priority consideration.

32. In this context, some difficulties can concern the assessment of a staff
member’s “suitability” for the available posts and the criteria that the Organization

has to follow in this assessment.
33.  UNAT gave clear guidance for this in Timothy 2018-UNAT-847,

Once the application process is completed, however, the
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and 13.1(d) and imposes a requirement that a displaced staff member
has to apply for a particular post in order to be considered. If that
was the intention, the staff rule would have made that an explicit
requirement. But most importantly, such a line of argument
overlooks the underlying policy, in relation to structural
reorganisation, of according preferential consideration to existing
staff who are at risk of separation prior to considering others and
giving priority to those holding permanent contracts.

37. The Appeals Tribunal
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failure by the Administration to make bona fide efforts to find a reassignment to a

staff member losing his/her job.

47. The Applicant informed the Tribunal that, following receipt of Order No. 101
(NB1/2022), the Applicant learned that another post that he had applied to on 31
July 2021 while on HORIZON (the post of
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Applicant priority consideration for positions that he applied for after his

reassignment to the suitable alternative position in ECLAC.

54. The Organization’s obligations under staff rule 9.6(e) is not indefinite, as the
Appeals Tribunal held in EI-Kholy, the obligation is limited to assisting the affected

staff member with finding alternative suitable positions “at the time of the events”.
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which he was duly qualified and in relation to which the Administration failed to
meet its obligation to reassign the Applicant as a matter or priority to another post

matching his abilities and grade.

63. Therefore, the fact that the Applicant accepted the P-4 Administrative Officer
position at ECLAC does not resolve the controversy in this case. Had the
Administration complied with its obligation to make good faith efforts to place the
Applicant at any of the suitable and available P-5 posts that he had applied for (such
as JO No. 14464 and JO No. 159673), the Applicant would have remained at P-5
step 10. Instead, he was forced to accept the P-4 post at step 13, resulting in a

significant decrease in his salary.

64. Allowing the Administration to bypass its obligation towards continuing
appointment holders facing abolition of posts by offering any available post at a
lower level without considering their pending applications at their level would be
absurd and contrary to the Appeals Tribunal’s intention in Timothy, given that
reassignment is not a means to demote a staff member losing his/her position.

65. The Applicant submits that the Administration’s offer and acceptance of the
P-4 Administrative Officer position at ECLAC was not made in the context of any
settlement agreement between the parties. At no point did the Applicant waive his
right to pursue his claims under these proceedings nor did he ever agree to withdraw
his application in this case in accepting the demotion to his current P-4 post despite

the availability of many positions at his P-5 level for which he was suitable.

66. Facing termination, the Applicant accepted the P-4 Administrative Officer
position at ECLAC to mitigate his losses but has suffered major financial loss (as
the Applicant’s current salary is less than his salary at the P-5 step 10 level at
UNAMID, which also decreased his pensionable remuneration), reputational
damage resulting from the embarrassment and emotional distress of having to
accept a career setback of over 10 years that he built in almost 16 years of service
at the United Nations.
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Remedies
67. The Applicant seeks the following reliefs:

a. The rescission of the contested decision and to order the
Administration to make reasonable efforts to place the Applicant on the P-
5 positions that the Applicant had applied to prior to accepting his current
P-4 post, for which he still under consideration as a rostered candidate.

b. Should the Applicant not be placed on any of the P-5 posts for which
the recruitment process is still ongoing, the Applicant requests the Tribunal
to award him adequate compensation of up to two-years’ net base salary for
the material and economic loss resulting from the difference in his salary
and the difference of the Organization’s pensionable contribution between
P-5 step 10 and P-4 step 13, as well as moral damages resulting from the
embarrassment and emotional distress of having to accept a career setback
of over 10 years that he built in almost 16 years of service at the United
Nations, which contributes to the traumatic stress that he has been suffering

since the last downsizing exercise in 20109.

68.  The Tribunal is of the view that the challenged decision must be rescinded,
and that the Applicant must be placed in a position - among those he applied to (for
instance, Brindisi above mentioned) - of the same level to that one he had at the

time of the abolition of the post.

69.  Asaconsequence of the unlawful decision, the Applicant suffered economic
loss, in the measure equal to the difference between the salary at P-5 level step10
and that one, if any, paid from the moment of termination to the moment of

execution of the present decision.

70. Inthe said situation the Applicant also suffered a loss of chance for promotion
to D-1 level positions. The Applicant, however, did not ask for damages on this

ground.
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staff members, and to limit the compensation in cases of non-renewal of FTAs for
recently appointed staff members (where there is not a security of tenure, but only

a chance of renewal).

76. Inthe present case, having in mind the above-mentioned criteria and applying
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