UNITEBN ATIONS DISPUTE T

Page 1 of 32



Case No. UNDT/GVA/2020/060
Judgment No. UNDT/2022/115

Introduction

1.

Page 2 of 32



Case No. UNDT/GVA/2020/060
Judgment No. UNDT/2022/115

b.  The Applicant, to provide detailed justification for the production of the
f0019/20 investigation reporto by the Office of Internal Oversight

Services (O10S0) referred to in his above-mentioned motion.

8.  Inresponse to Order No. 60 (GVA/2022), on 13 June 2022, the Respondent
submitted that an oral hearing was not needed because there was no material dispute
about the facts. With respect to a potential list of witnesses, the Respondent
provided the names of the complainants and the witnesses whose evidence was

referred to as part of the basis of the factual findings in the respective investigation.

9.  On the same date, the Applicant submitted that a hearing was warranted,
explained the relevance of each testimony he required, provided a detailed
justification for production of the OIOSO 0019/20 investigation report, and
submitted a motion for production of evidence of OIOS( investigation
reports 0413/019 and 0847/020.

10. By Order No. 68 (GVA/2022) of 24 June 2022, the Tribunal instructed the
Respondent to file on an ex parte basis a copy of the three investigation reports

requested by the Applicant so that it could rule on their relevance.
11. On1July 2022, the Respondent submitted the reports in question.

12. By Order No. 77 (GVA/2022) of 4 August 2022, the Tribunal rejected the
Applicantds motion for production of evidence of investigation report 0019/20, and
partially granted the motion for production of investigation reports 0413/19 and
0847/20 by only disclosing the findings therein to the Applicant. In the same Order,
the Tribunal granted the Applicant five days to provide his comments, if any, in
relation to the disclosed findings, and informed the parties that past that deadline it

would rule on the matter of the hearing.

13. On 10 August 2022, the Applicant filed his comments pursuant to
Order No. 77 requesting reconsideration of the Tribunalds ruling regarding his

motion for production of evidence.
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14. By Order No. 78 (GVA/2022) of 19 August 2022, the Tribunal denied the

Applicantds requests for reconsideration of Order No. 77 and for a hearing.

Accordingly, the Tribunal informed the parties that the case would be decided on
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f. The imposed sanction was proportionate to the misconduct. It reflects
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21.  As per the well-established case law of the internal justice system, the UNDT
is not competent to conduct a fide novoo investigation but rather to analyse the
evidence on record, to determine if said evidence established the facts as per the
applicable standard of proof and if due process rights were fully respected

throughout the procedure.

22. Judicial review of a disciplinary case requires the Tribunal to consider the
evidence adduced and the procedure followed during the course of an investigation
by the Administration (Applicant 2013-UNAT-302, para. 29).

23. In this context, the consistent jurisprudence of the Appeals
Tribunal (Haniya 2010-UNAT-024, para. 31, Wishah 2015-UNAT-537, para. 20,
Ladu 2019-UNAT-956, para. 15, Nyawa 2020-UNAT-1024, para. 48) requires the

Dispute Tribunal to ascertain:

a.  Whether the facts on which the disciplinary measures were based have

been established to the applicable standard of proof;
b.  Whether the established facts qualify as misconduct;

c.  Whether the disciplinary measures applied were proportionate to the

offence; and

d.  Whether the Applicantis due process rights were respected during the

investigation and the disciplinary process.
24.  The Tribunal will address below these issues in turn.

Whether the facts have been established

25. Itis well settled case law that the standard of proof applicable to a case where
the disciplinary measures do not include separation or dismissal is that of
preponderance of evidence. Pursuant to sec. 9.1(b) of ST/AI/2017/1 (Unsatisfactory

conduct, investigations and the disciplinary process), this means that the
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26. In the case at hand, dismissal is not at stake. Contrary to what is argued by
the Applicant, the applicable threshold of fipreponderance of evidenceo is not
determined by the fact that dismissal is an option generally available to the

Secretary-General but by the sanction imposed.

27. Moreover, in determining whether the standard of proof has been met, the
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40. The Tribunal notes that these testimonies are all congruent and they point to
a certain pattern of behaviour by the Applicant, i.e., that he abused his authority by
not treating his colleagues with respect, by threatening their jobs, by ignoring their

expertise and skills and undermining their self-esteem.

41. In opposition, the Applicant tried to establish that all the testimonies were
unreliable or not credible. However, he was not able to demonstrate his claims that
the complaints were maliciously raised and that the complainants had colluded

against him to make false allegations.

42. In his submissions, the Applicant argues that his colleagues filed a complaint
against him as a result of him denouncing some of them for an alleged violation of
UNbs intellectual property rights, and that they resented him for his managerial style
and the changes he made in the section. He also claims that some witnesses were

racially biased against him.

43. However, there is no evidence on record that supports the Applicantds claims.
Indeed, the Tribunal notes that the investigation reports whose disclosure was
requested by the Applicant to prove the alleged bias and wrongful motivations, do

not have the probative value he argues.

44. In fact, pursuant to Order No. 77 (GVA/2022), the Tribunal analysed all three
investigation reports requested by the Applicant and concluded that none of them
demonstrated the alleged bias. In addition, the Tribunal noticed that all issues
related to said investigations, were subsequent to the complaints against the
Applicant that are currently under judicial review, hence not supportive of the

Applicantbs claim of malicious motives.

45. Indeed, the Tribunal recalls that the retaliation complaint against the
Applicant was filed in December 2019, whereas the complaints of prohibited
conduct implicating him were filed in April and May 2018, and the witnesses
interviewed in October 2018. Thus, the retaliation complaint against the Applicant
was filed after the complaints of prohibited conduct. It follows that the retaliation
complaint cannot serve as evidence of ulterior motive to the complaints of

prohibited conduct against the Applicant, filed a year later.
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the use of intimidation, threats, blackmail or coercion.
Discrimination and harassment, including sexual harassment, are
particularly serious when accompanied by abuse of authority.

P

e

Section 2
General Principles

P

e

2.3 In their interactions with others, all staff members are
expected to act with tolerance, sensitivity and respect for
differences. Any form of prohibited conduct in the workplace or in
connection with work is a violation of these principles and may lead
to disciplinary action, whether the prohibited conduct takes place in
the workplace, in the course of official travel or an official mission,
or in other settings in which it may have an impact on the workplace.

P

e

Section 3
Duties of staff members and specific duties of managers,
supervisors and heads of department/office/mission

3.1  All staff members have the obligation to ensure that they do
not engage in or condone behaviour which would constitute
prohibited conduct with respect to their peers, supervisors,
supervisees and other persons performing duties for the United
Nations.

3.2 Managers and supervisors have the duty to take all
appropriate measures to promote a harmonious work environment,
free of intimidation, hostility, offence and any form of prohibited
conduct. They must act as role models by upholding the highest
standards of conduct. Managers and supervisors have the obligation
to ensure that complaints of prohibited conduct are promptly
addressed in a fair and impartial manner. Failure on the part of
managers and supervisors to fulfil their obligations under the present
bulletin may be considered a breach of duty, which, if established,
shall be reflected in their annual performance appraisal, and they
will be subject to administrative or disciplinary action, as
appropriate.

Page 17 of 32






Case No. UNDT/GVA/2020/060
Judgment No. UNDT/2022/115

64. In the present case, the Applicant submits that the sanction was unfair and

disproportionate. In support of his submissions, he specifically argues that:

a.  The decision violated sec. 5.18 of ST/SGB/2008/5 by imposing both a
disciplinary sanction (i.e., loss of steps in grade and deferment of eligibility
for consideration for promotion) and a managerial action (i.e., requirement to
attend on site or online interactive training on workplace civility and
communication), whereas the applicable law only allows for one of the

aforementioned courses of action; and

b.  Relevant matters such as the Applicantds positive performance records
for the previous seven performance cycles were ignored whereas irrelevant
matters were considered in the sanction letter, such as the unrelated letter of
reprimand used as an aggravating factor that resulted in a manifestly unjust

and disproportionate sanction.

65. The Tribunal recalls that the Secretary-General has the discretion to weigh
aggravating and mitigating circumstances when deciding on the appropriate
sanction to impose (Nyawa 2020-UNAT-1024, para. 89; Ladu 2019-UNAT-956,
para 40). However, such discretion is not unfettered. Indeed, the Tribunal may
ficonsider whether relevant matters have been ignored and irrelevant matters
consideredd (Sanwidi 2010-UNAT-084, para. 40). In Rajan 2017-UNAT-781,
para. 48, the Appeals Tribunal held that:

The most important factors to be taken into account in assessing the
proportionality of a sanction include the seriousness of the offence,
the length of service, the disciplinary record of the employee, the
attitude of the employee and his past conduct, the context of the
violation and employer consistency. (emphasis added)

66. The Tribunal notes that the applicable disciplinary framebc,0hp)H typmc))mo(fiHpatbc,0mohHIubc
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67. Bearing in mind the nature of the facts attributed to the Applicant, namely
harassment and abuse of authority, the Tribunal finds that it is not unreasonable that
he be obliged to attend mandatory training to improve his managerial and

communicationgs style in addition to the imposition of a disciplinary sanction.

68. According to the case record, the Administration chose to follow sec. 5.18(c)
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(b) No longer pursue the matter as a disciplinary case and
determine whether to take administrative measures and/or
managerial action or refer the matter to the responsible official for
possible managerial and/or administrative action;

(© Recommend to the Under -Secretary -General for
Management that the latter:

0] Decide that the facts are established to the requisite
standard of proof;

(i) Impose disciplinary measures provided for in staff
rule 10.2 (a);

(iii)  Where relevant, take administrative measures and/or
managerial action; and

(iv)  Where relevant, make the determination referred to
in section 9.5 and decide to recover the financial loss to the
Organization, in full or in part.

Decision by the Under -Secretary -General for Management

9.3 Upon receipt of a recommendation of the Assistant
Secretary-General for Human Resources Management, the
Under -Secretary-General for Management shall make a decision on
the recommendation. The decision of the Under -Secretary-General
shall be communicated in writing to the staff member by the
Assistant Secretary-General, with a copy to the responsible official.
The decision may be communicated in hard copy or electronically.
The date of receipt by the staff member of the decision shall be
determined in accordance with section 2.4. However, a decision to
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77. It is relevant to mention that at entry-level grades, performance appraisals
focus on a staff memberds technical skills, as no or very little managerial functions
are entrusted to junior professionals. As a staff memberfs career advances,

performance evaluations will also assess managerial skills, which in time will most
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Whether the Applicantds due process rights were respected during the investigation
and the disciplinary process

80. In assessing whether the procedural rights of the Applicant were breached
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investigation panel constituted of retiree investigators who owed her their
remuneration and loyalty.

89. The Applicant relies on this Tribunalds judgment in Duparc UNDT/2022/074
as precedent to support his arguments. However, the Tribunal is of the view that
said Judgment cannot be considered as a precedent for this case because the

circumstances surrounding both cases are totally different.

90. In Duparc, confirmed in Duparc et al.
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investigation, nor is there any evidence that she interfered in the investigation to

benefit her colleagues in any way.

94. Concerning the allegation that the Chief, HRMS, DM, UNOV/UNODC,
might be friends with Mr. A.G., it is not relevant for the case at hand as the latter is

not a complainant, was not interviewed as a witness and is no longer a staff member.

95.  Furthermore, the fact that the Chief, HRMS, DM, UNOV/UNODOC, served as
a witness is not determining to support that she had a prior conflict of interest in
appointing the investigation panel, as she was not involved in the issues raised in
the complaint nor made any decision on the alleged facts prior to the constitution

of the investigation panel.

96.

Page 27 of 32



Case No. UNDT/GVA/2020/060
Judgment No. UNDT/2022/115

Choice of the investigation panel members

100. The Applicant takes issue with the choice of the investigators alleging that it
violated the requirements of sec. 5.14 of ST/SGB/2008/5, which provides:

5.14  Upon receipt of a formal complaint or report, the responsible
official will promptly review the complaint or report to assess
whether it appears to have been made in good faith and whether
there are sufficient grounds to warrant a formal fact-finding
investigation. If that is the case, the responsible office shall promptly
appoint a panel of at least two individuals from the department,
office or mission concerned who have been trained in investigating
allegations of prohibited conduct or, if necessary, from the Office of
Human Resources Management roster.

101.
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105. It follows that the procedural irregularity is of no consequence given the kind
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of further action to be taken in accordance with sec. 5.18 of ST/SGB/2008/5. The
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368. The fact-finding revealed that many of the incidents alleging
harassment, although often small individually, did constitute a
pervasive pattern of demeaning, intimidating, humiliating and
abusive words and actions towards not only [the Applicant]ds
subordinates but also his superiors, peers and external counterparts.
The number of incidents involving angry and uncontrolled
behaviour by [the Applicant] intensified in early 2018 specially
surrounding the FIC South Africa letter in mid-February and then
appeared to continue through to April 2018 when the formal
complaints were filed. A number of complainants and witnesses in
fact continued to supply the Panel with evidence of additional
instances of alleged harassment and, in some cases, possible
retaliatory conduct following the submission of the complaints,
upon the subjectds learning about the investigation and even in the
course of the investigative process in October 2018.

369. The allegations of fraudulent acts, beyond [the Applicant]
allowing [Mr. A.A.] to inflate his role and title, which the Panel
considered to be more appropriately subsumed under abuse of
authority, were twofold. The first concerning funds allegedly being
diverted to GPML was not substantiated or considered to fall within
the scope of prohibited conduct. The second, much more important
allegation concerned the alleged misuse of resources in relation to
mission travel. [The Applicant]és managers testified that he had
managed to reduce the number and length of missions. However,
allegations regarding travel largely concerned, first, [the
Applicant]és introduction of scoping missions, and second, in
relation to the fact that a small number of staff appeared to benefit
from trips as observers, partly also as on-the-job training. There may
have been elements of favouritism involved, although there were
plausible reasons (language skills) for the choice of persons
participating in such missions. However, it was not evident that there
was fraud or conduct that would amount to abuse of authority. They
may well have been poor judgment in costly training travel and
performance management issues, which might warrant a separate

Page 31 of 32



Case No. UNDT/GVA/2020/060
Judgment No. UNDT/2022/115

113.
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