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Background

1. On 26 February 2019, the Applicant filed an application challenging the rating

of his 2016 Performance Management and Development (fiPMD0) assessment.

2. The Respondent filed a reply on 1 April 2019 in which it was argued that the

Applicantis claim was not receivable.

3. On 27 July 2020, the Tribunal issued Judgment No. UNDT/2020/127 in

which it dismissed the application as irreceivable.

4. The Applicant appealed the said Judgment to the United Nations Appeals
Tribunal (RUNATO). On 25 June 2021, UNAT issued Judgment No. 2021-UNAT-
1135 in which it set aside Judgment No. UNDT/2020/127 and remanded the case as
receivable, to the UNDT for hearing.

5. The case was assigned to the present Judge on 4 April 2022.

6. The Tribunal held oral hearings on

Page 2 of 29






Case No.: UNDT/NBI/2019/023/R1
Judgment No.: UNDT/2023/077

15.  On 24 April 2017, the Country Director convened a meeting to inform the
Applicant about the outcome of the TMRG process. At this meeting, the Applicant
was informed that the TMRG: (1) noted areas where he performed well; (2)
recognized that there were some areas which required improvement in his

performance; (3) decided to mainta improvement in
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Submissions
The Applicant

23.  The Applicant argues that his supervisor, Ms. Perez, did not assess his
performance based on evidence and actual performance, but rather based on her
biased personal perception. The assessment was made to fiousto him from his job. His
PMD assessment was completed on 6 February 2017 and his contract extension was
made on 9 February 2017 only for six months. Therefore, there is a clear link
between his performance and contract extension. To extend his contract for six
months, his supervisor assessed his performance as partially satisfactory
intentionally.

24. A few of his functions were taken away from him and attached to the newly
created fiGrants Management Unito. Eventually, his position was abolished with
effect from 31 December 2018. The abolition of his post was not implemented after

he challenged the decision.

25.  His mid-term evaluation was assessed as fiOn-Tracko and there was no
reminder from his supervisor concerning his performance after the mid-term
assessment. This is more evidence that the performance assessment was made
intentionally to make him an underperformer and to eventually remove him from his

position.

26.  One of his key results iValue for Moneyo was assessed by his supervisor as
not achieved while this was achieved and still the agreed tools/indicators were being
used by ZRBF/UNDP. This further demonstrates that his performance was not

assessed objectively.

27. In respect to the goal of fiSharing of knowledge and knowledge buildingo- his
supervisor wrongly blamed him for the delivery of products with wrong

specifications, which in fact he and another colleague detected.
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C. compensation for the loss of his job since the date of his separation
from UNDP; and

d. compensation for his emotional injuries.
The Respondent

35.  The Respondent submits that the Applicantés supervisor conducted a fair
appraisal of the Applicantos performance.

a. The testimony and witness statement of the Applicantés supervisor,
Ms. Andersen, refer to multiple instances where the Applicant showed
performance shortcomings in 2016, including lack of attention to detail and
deficiencies in the quality of deliverables, lack of timeliness or delays in the
submission of work products, lack of understanding of key issues within his
area of responsibility and lack of initiative to follow-up on areas relevant to

his area of expertise.

b. During her testimony, Ms. Andersen illustrated shortcomings in the
Applicantés financial reporting and financial analysis and management,
including deficiencies in relation to grantee contracts and value for money

tracking.

C. Ms. Andersen indicated that: the Applicant submitted work which was
partially completed, not at the necessary standard of quality and which lacked
accurate information. Ms. Andersen referred to specific examples of lack of
attention to detail in financial reporting. Financial reports needed to be

corrected and reworked, and finalization of work required extensive support.

In this regard, Ms. Andersen stated that the Applicantds work required close
supervision, deliverables were submitted to her for review very close to the

deadline with many outstanding issues and inconsistencies and she had to
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invest a considerable amount of time revising the Applicantés financial

reports.

d. Ms. Andersen affirmed that the Applicantds work required significant
follow-up, it lacked sufficient analytical work or financial analysis and the
Applicant failed to meet deliverables. Ms. Andersen provided various
examples where the Applicant showed lack of proactiveness in his role as

Finance Specialist.

e. The Applicant also failed to admit that he had made the same claim -
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(ARR0) and Ms. Verity Nyagah, Country Director (iCD0) - considered the
information provided by the Applicant during his meeting of 9 March 2017
with the RR and the CD. The witnesses confirmed that the minutes of the
meeting where the Applicant explained the basis for his disagreement with the
performance rating were shared with the TMRG that reviewed his case. In
addition, the TMRG reviewed supporting documentation provided by the
Applicant to the RR and CD and other relevant documents, such as the
Applicantbs 2016 PMD.

b. Ms. Ynessu and Mr. Mukanganise affirmed that the TMRG also
considered inputs from the Applicantds supervisor, particularly numerous e-
mails which showed the Applicantis performance shortcomings, including

delays in the delivery of work products and deficiencies in the quality of
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supervisor conducted an objective evaluation of the Applicantés performance
in accordance with the factors that were set out in the policy to assign a

partially satisfactory rating.
The Rebuttal Panel conducted a lawful rebuttal process.

a. The testimony of Ms. Rubian confirmed that the Rebuttal Panel
conducted the review of the Applicantés case in full compliance with its

Terms of Reference and the procedure prescribed in the PMD Policy.

b. Ms. Rubian explained that the Rebuttal Panel
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e. Ms. Rubiands testimony further corroborated that the Rebuttal Panel
found that the Applicantds supervisor had fully complied with the mandated
requirements of the performance process and that there was fia significant
body of evidence to substantiate the ratingd. Ms. Rubian also attested to the
unanimity of the Rebuttal Panel in maintaining the fipartially satisfactoryo
rating, which had concluded that the Applicant had been treated with fairness

and had been afforded due process.

f. During her testimony, Ms. Rubian referred to the nature and relevance
of the evidence considered by the Rebuttal Panel in reaching its conclusions.
The witness also clarified the role of the Rebuttal Panel, its composition and
the requirements necessary to become a member, which did not include
having expertise in the thematic area, but having managerial experience, a

good performance record, and upholding values of integrity and impartiality.
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Considerations
39.  This application presents the following issues.

a. Whether the assessment of the Applicantés 2016 work performance by

his supervisor complied with UNDPds PMD Policy.

b. Whether the review of the Applicantis 2016 work performance by the
TMRG and the Rebuttal Panel complied with UNDP6s PMD Policy.

C. Whether the assessment of the Applicantis 2016 work performance by

his supervisor was tainted by bias or improper motives.

d. Whether the review of the Applicantis 2016 work performance by the
TMRG and the Rebuttal Panel was tainted by bias or improper motives.

Whether the assessment of the Applicant’s 2016 work performance by his supervisor
complied with UNDP’s PMD Policy.

40.  The Applicantés principal contention relates to his fipartially satisfactoryo
rating and his supervisords justifications for it. And, except for his complaints that a
mid-term review was not conducted, and that his supervisor did not give him any
feedback about the alleged unsatisfactory performance before the impugned rating, he
does not dispute the fact that the other aspects of the PMD process were complied

with during his assessment.

41.  The Tribunal will not delve into issues touching on the merits and demerits of
the impugned rating, including the justifications for it, since it cannot undertake a fide

novoo review of the Applicantds ratings or gli
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applied.®

42.  The PMD process has three mandatory elements: goal setting (which needs to
be discussed in a meeting between the supervisor and supervisee); the midterm
review between the supervisor and supervisee; and the annual performance review
(the end of the PMD cycle for that particular year). Continuous interactive processes
between supervisor and supervisee are a best practice.* That the Applicant and his
supervisor agreed on four key results and 10 indicators for his PMD from 21
February 2016 to 31 January 2017, and that several discussions were held between
them fion how to best formulate theseo, is not contested. Ms. Andersen testified that
improvements were made in terms of making the indicators more measurable.® Her
evidence is corroborated by that of the DRR, that goals and key result areas were
agreed between Ms. Andersen and the Applicant.® The Applicant does not dispute

these facts.

43. Based on the above the Tribunal finds that the first step in the PMD process
(goal setting) was complied with.

44.  The Applicant claims that a formal midterm review was not held. The DRRés
evidence that she noticed that dates in the system relating to the midterm review were

logged in much later corroborates this complaint. ’

45, Ms. Andersen explained that she would meet with the Applicant to talk
through the missing elements or elements that needed to be corrected or improved.
Further, that both during meetings and in written feedback via e-mail, she emphasized
and acknowledged good performance, whilst also addressing issues of deficient
quality and lack of timeliness to prevent any potential set-back in the achievements of

the work. She added that the Applicant participated in all Steering Committee and
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donor meetings, as well as in all internal staff meetings. In these meetings, he was an

equal partner around the table and participated.®

46. Ms. Andersends evidence is corroborated by that of Ms. Ynessu, who stated
that available documents indicated that throughout the midterm review, the Applicant
had bi-weekly meetings with his supervisor, through which there were a lot of
interactions regarding performance. These bi-weekly interactions, which she states
are very much part of a PMD cycle, provided plenty of opportunity for discussions
about achievements, deliverables, shortcomings, and actions that had to be taken to

correct the course.®

47.  The Applicant does not contest the evidence that bi-weekly meetings took

place. His complaint is that no formal mid-term review was conducted.
48.  The PMD policy provides in relevant parts as follows.

11. AiThe performance management and development process includes:
annual performance planning; regular performance discussions,
including performance monitoring, feedback and coaching during the
performance year; the mid-term review; and the annual performance
review.

7

e

22. fiThe mid-term performance review and its record in the on-line
PMD tool will be mandatory for all UNDP staff members who have
worked for UNDP or in the current role for at least three months prior
to the time of the mid-term review.o0

49.  The Tribunalés understanding of the above provisions is that the mandatory
mid-term performance review is meant to be a formal exercise. The regular
performance discussions (like those held by the parties) are specifically referenced in
paragraph 11 and were not legislated to be held as an alternative to the mandatory
mid-term performance review. The Tribunal therefore agrees with the Applicant that

there was no formal mid-term review.

8 Ms. Andersends witness statement, page 2, paras. 8-10.
9 Ms. Ynessuds hearing transcript, page 15, lines 1-16.
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66. It has been established that the Applicant was not given an opportunity to
make presentations, oral or otherwise before the TMRG in contravention of
paragraph 48 of the UNDP PMD policy. And, unlike his supervisor, the Applicant
was not given an opportunity to be physically present at the TMRG. He was therefore
not afforded an equal opportunity to make his case. And, the TMRG considered
presentations which had not been prepared for the TMRG process, and submissions
relating to one KRA. Based on the above, the Tribunal finds that the TMRG review
process did not comply with UNDPGds PMD Policy.

The Rebuttal Panel

67.  The Applicant contends that the Rebuttal Panel upheld the TMRG decision
without considering the materials he submitted before them as evidenced by their
email of 31 July 2018.1" Further that the rebuttal report bore incorrect information

which he had challenged, yet his concern was not addressed.

68.  The above claim omits vital information such as the stated reason for rejecting
the documents, which was that the Panel had already closed the case and issued a
final report. In the Tribunalés view, this was a valid reason for the Rebuttal Panelds
refusal to accept the evidence which the Applicant sent them at that stage. Review

processes should not be allowed to go on indefinitely.

69.  The final Rebuttal Panel report indicates that the Panel reviewed a wide range

of issues in the assessment process and based their
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74.  The Applicant contends that his supervisor, Ms. Andersen, did not assess his
performance based on evidence and actual performance, but rather on her biased
personal perception, with a view to ousting him from his job. He cites eight
acts/omissions he attributes to his supervisor, to buttress the assertion that she was

biased and with improper motive.

75.  He claims that his PMD assessment was completed on 6 February 2017 and
his contract extension for only six months was made on 9 February 2017. This to him
establishes a clear link between his poor assessment and the contract extension. He
asserts that his supervisor deliberately assessed his performance as partially
satisfactory for her to extend his contract for only six months.

76.  The Applicant does not however substantiate this claim beyond what he states
above and did not even put the assertion to his supervisor in cross examination to get

her response.

77.  On the contrary, Ms. Andersen was clear that her intention in assessing the
Applicantis performance, was to follow the relevant instructions, and to give him all
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80.  The Applicant claims that a few of his functions were taken away from him
and attached to the newly created fiGrants Management Unito, and that his position
was eventually abolished with effect from 31 December 2018, though the abolition

was not implemented after he challenged the decision.

81. Ms. Ynessu however explained that the decision referred to was taken in 2018
outside of the 2016 PMD period. Further, that the decision was not about
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and ensure that any additional and relevant KRA was adequately recorded.

104.  Since financial reports are to be done by the financial specialist, Ms. Ynessu
did not see anything special or out of the scope of a finance specialist. If the

Applicant did the work, he delivered on his key result areas.*®

105. Ms. Rubian emphasises the fact that all members of staff do activities and

performance deliverables that are beyond their stricto sensu area of work, but if there
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