Case No.: 7 b1 B2023 020

Judgment No.: f DT 2023 097
\@ UNITED NATIONS DISPUTE TRIBUNAL Date: 12 Seq terp <, 2023
: Original: Engl{sh
ginal: nglfs

Before: Judge Sean Wallace

Registry: Nairobi

Registrar: Eric Muli, Officer-in-Charge

KALAMBI

V.

SECRETARY-GENERAL
OF THE UNITED NATIONS

JUDGMENT

Counsel for the Applicant:
Julia Kyung Min Lee, OSLA
Ana Giulia Stella, OSLA

Counsel for the Respondent:
Andrea Ernst, DAS/ALD/OHR, UN Secretariat
Jacob van de Velden, DAS/ALD/OHR, UN Secretariat

Page 1 of 29



Case No. UNDT/NBI/2023/020
Judgment No.: UNDT/2023/097

Introduction

1. The Applicant is a former Water and Sanitation Assistant, at the G-4 level,
working with the United Nations Organization Stabilization Mission in the Democratic

Republic of the Congo (IMONUSCO0), based in Kalemie duty station.

2. On 2 March 2023, he challenged a decision dated 22 August 2022 by the Under-
Secretary-General, Department of Management Strategy, Policy and Compliance
(AUSG/DMSPCO), to delay the issuance of his Personnel/Payroll Clearance Action
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8. On 30 June 2022, the Applicant separated from the Organization. His final
entitlements, including his salary for the month of June 2022, were withheld by the

Administration.

9. On 13 July 2022, Mr. Ebow Idun, the Chief, Human Re
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members, consider a compromise of making partial payments as the
investigation continues.
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(AUNJSPF0) received the Applicantds PF.4 notification.'®

24.  On 1 December 2022, the Management Evaluation Unit (IMEUO0) upheld the

contested decision.!”

25.  On 26 December 2022, the Applicant received his pensi
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should be paid interest at the US Prime Rate for the late payment of his pension
benefits, i.e., from the date of his separation until the date UNJSPF received his P.35
and PF.4 forms.

(i), ssue.. : et er fnane a eompensat on and mora damages s ou d be awarded

fot e App eant.
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further affirmed that there is no need for medical expertise to conclude that continuous

anxiety can be harmful for oneds health.
38. By way of remedies, the Applicant requests:

a. Interest on the one-time pension withdrawal settlement at the US Prime
Rate from the date of his separation until the date UNJSPF received his P.35
and PF.4 forms;

b. USD1,200 for the fine that he had to pay because of the contested

decision; and

C. USD5,000 in compensation for moral damages for the pain and

suffering caused by the contested decision.

Respondent’s subm ss ons
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43.
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In Azar*>, UNDT noted that there should be:

a sufficient level of probability of the indebtedness, the value of it
estimated and the notice given to the separating staff member, in order
to enable him/her to take an informed decision whether to offer a kind
of surety in exchange of the release of the documents
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48.  Furthermore, the rules do not specify an exact date at which a former staff
memberds pension entitlements have to be disbursed. UNJSPF does not and cannot

process pension entitlement claims on the date of a staff memberds separation. The
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misplaced and misrepresents the UNATGs jurisprudence. Also in C v ¢, the UNAT held
that feorroborat ng ev denee, ot er t an t e staff member’s test mony, s needed to
support t e ¢ a mo>> of moral damages. In the absence of any evidence and reasonable

factual basis for moral harm, the Applicantds claim for moral damages must fail.

57. In addition, the very premise of the Applicantds moral damages claim T the
alleged cause of his purported severe stress, embarrassment and loss of self-esteem T
is not credible. First, the Applicant submitted with his application a self-authored table
purporting that he bought food every month, e.g., in the amount of USD803,70 in the
month of August 2022, and paid a monthly rent of USD420.00 (from June to November

2022).% This contradicts his assertion that he was not able to provide food and housing.

58.  Second, the Applicant submitted a purported sales contract implying that he
received USD9,000 for the sale of land.3” This purported evidence equally does not
show moral harm, but rather contradicts it. Moreover, the documentation appears

forged for the following reasons:

a. the filegalizationo stamp below the signatures on the purported sales
document is identical to the stamp on the statement of 2 June 2022 on a
purported loan, another document the Applicant submitted. In fact, two
photocopier lines are visible right above and below the stamp on the purported
sales agreement showing that the filegalizationo stamp was copied from the 2
June 2022 document onto the purported sales agreement. In addition, the stamp
only refers to the signature of the seller, whereas the sales document contains
also the signature of the purported buyer. All this on its face indicates forgery

of evidence.

b. the purported sales document is dated 27 September 2022 in the upper
right corner. At the same time, the date is shown as 27 July 2022 below the

short one-sentence agreement. Further, the date is described as 27 August 2022

$ Cv’ 2020-UNAT-1069, para. 77.
¢ Application, annex 13, p.5.
v 7 d., p.3.

o
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in the body text of the agreement. Additionally, it is clear on the face of the
document that changes were made to the dates below the signatures. This also

indicates forgery of evidence.

C. Despite the serious nature of the purported transaction, .e., the transfer
of land ownership and the substantial amount of money involved, the document
submitted as evidence is handwritten, in a single sentence and without any
supporting documentation, such as a plan of the land. This also indicates

forgery of evidence.

59.  The Respondent underscores that the Applicant submits further questionable
documentation.*® All this undermines the credibility of the Applicantis submission of
his destituteness and his claim for damages. Citing Maruse ak*®, the Respondent
stresses that forgeries perpetrated by the Applicant may deprive him of remedies even

if it is established that the contested decision was wrong.
60.  Finally, the Respondent requests the Tribunal to reject the application.
Considerations

61. . ssue.: et er t e Organzaton’s dee son to deay t e ssuange of t e

App eant’s P.35 form was awfu .

62.  As noted above, this is one of 10 similar cases pending before the Tribunal
arising from the Organizationds decision to withhold final entitlements and the
processing of pension paperwork for national staff whose appointments were not
renewed due to the closure of the Kalemie office of MONUSCO in 2022. The contested

decision was made on 22 August 2022.4

® ,d,p.6and9.
Y Mg ux eak 2022-UNAT-1282, para. 22.
*0 Application, annex 3.
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with an indication of the quantified MIP fraud should this be established,0°>° No report

has been presented to the Tribunal.

72. By 14 October 2022, the Respondentds Counsel was reporting that fifw]e have
received updated amounts of the possible maximum liability of these 17 former staff
members which are lower than the amounts to be withheld communicated in the memo
of 22 August 2022.0 That email set the fiPossible maximum liability in USDo as
124.00.°!

73. In sum, the record in this case shows that nearly five years ago, Cigna fiinitiated
a targeted exercise to flag and monitor individual files, where possible collusion and
abuse of the medical plan is suspected. This exercise used parameters which are not

disclosed to the Tribunal.

74.  Cigna reported the allegations to OIOS in January 2021, which began an
investigation. Although the closure of the Kalemie office had been planned since 2020,
OI0S claims that it only learned of the closure weeks before the Applicantds separation
on 20 June 2022. OIOS interviewed the Applicant about the possible fraud allegations
days before his separation, but the record contains no evidence about that interview-
what he was told about the allegations, the status of the investigation to that point, and

his response.

75.  On 21 July 2022, O10S recommended withholding the Applicantis separation
entitlements and delaying issuance of his pension paperwork fishould the Organization
wish to recover sums from the Applicant.0 And on 22 August 2022, the Organization

adopted this recommendation in the disputed decision.

76.  The record in this case lacks any evidence whatsoever of the nature of the

alleged fraud, how the Organization suffered any financial loss, and how any alleged
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77.  The first black box is the Cigna exercise. The Tribunal has not been told what
parameters were used in identifying cases to be examined, nor what the exercise and

systematic monitoring disclosed.

78.  Thesecond black box is what information was transmitted from Cigna to OIOS.
The Respondent claims that iOIOS had a reasoned reporto from Cignads FIU, but
fi[s]ince the investigation is ongoing and for reasons of confidentiality, only the fact of

this report can be shared at this momento. (Reply, par
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89.  ST/AI/155/Rev.2 sets out a precise and orderly process for personnel payroll
clearance actions upon the separation of a staff member. It expressly provides that
AExecutive or administrative officers will be responsible for € (b) [c]Jompleting form
P.35, normally one month in advance of the last regular working day €0 See,
ST/AI/155/Rev.2 p. 2, para.5 (b). The effective date is to be the date of separation.

90.  Then the Office of Programme Planning; Budget and Finance is obligated to
prepare and fisend the Pension Fund separation notification (PF/4) to the Secretariat of
the UNJSPF within three days of the completion of the [P.35]o.

91. In this case, the Applicantds date of separation was 30 June 2022. However, the
pension paperwork was not received at UNJSPF until four months later, 9 November
2022.

92. To be sure, ST/AI/155/Rev.2 does authorize the USG/DMSPC to delay
issuance of the pensionds paperwork under certain circumstances. However, as
explained above, those circumstances were not present in this case and the delay was

improper.

93. Both this Tribunal and the Appeals Tribunal have consistently determined that
appropriate remedy for delays in paying monetary entitlements is the award of
damages. Azar UNDT/2021/125 para. 31, K ngs UNDT/2017/043, para.49., Jo nson
UNDT/2011/144, para 40.b., Mass UNDT/2016/100, para. 79, arren
2010-UNAT-059,. ane 2010-UNAT-093. That interest has been calculated at the US

prime rate from the date on which the entitlement was due until the date of payment.

94.  Since the record does not show either the due date or the payment date, the
reasonable dates to use in this case are the date the pensions paperwork was due to
UNJSPF and the date it was received.

95.  The Respondent accurately points out that fithe Organizationds rules do not
specify an exact timeline within which a former staff memberfs check-out process

needs to be completed € and the PF.4 notification has to be received by the pension
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106. In addition, the Applicant seeks moral damages alleging that fithe delay and
continued failure to pay the Applicantis pension payments has caused him severe

financial hardship, stress, embarrassment and loss of self-esteem.¢>”

107. The Statute of this Tribunal expressly authorizes the award of ficompensation
for harm, supported by evidence €0 (Article 10, section 5 (b)). The Applicant bears
fithe burden to adduce sufficient evidence proving beyond a balance of probabilities

the existence of factors causing harm to the victimés

Page 27 of 29






Case No. UNDT/NBI/2023/020
Judgment No.: UNDT/2023/097

Conclusion
115. In light of the Tribunalds findings, the application succeeds in part.
116. The decision to delay issuance of pension paperwork is found to be unlawful.

117. The Respondent shall pay to the Applicant four months of interest on the money
that was due to him, calculated at the US prime rate.

118. The Applicantds claim for other financial and moral damages is denied.

119.  All of the other Applicantds claims are denied.

(S gned)
Judge Sean Wallace
Dated this 12" day of September 2023

Entered in the Register on this 12% day of September 2023

(S gned)
Eric Muli, Officer-in-Charge, Nairobi
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