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investigations. Alternatively, given the desperation of the affected staff 
members, consider a compromise of making partial payments as the 
investigation continues. 

13. On 21 July 2022, OIOS transmitted a report of possible fraud to the Special 
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16. By Order No. 140 (NBI/2022) issued on 3 October 2022, the Tribunal granted 

the Applicant’s SOA and suspended the contested decision.  

17. On 5 October 2022, the Respondent appealed Order No. 140 (NBI/2022), on 

the ground that the UNDT had exceeded its competence.13  

18. On 10 October 2022, OIOS informed the Office of Human Resources (“OHR”) 
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27. The Applicant further contends that pursuant to staff rule 3.5, pensionable 

remuneration is among the allowances that United Nations staff members are entitled 

to receive, and the entitlement to receive a pension benefit vests in a participant on the 

day succeeding the last day of contributory service. Sections 5 and 10 of 

ST/AI/155/Rev.2 (Personnel payroll clearance action) require the Administration, 

among others, to provide a staff member preparing to separate with a copy of 

ST/AI/155/Rev.2, completing form P.35 normally one month in advance of the last 

regular working of the staff member, preparing the Pension Fund separation 

notification (PF.4) and sending it to the secretariat of UNJSPF within three days of 

completion of the action. 

28. The Applicant elaborates that he was not notified of any indebtedness to the 

Organization or called upon to settle any debt pursuant to ST/AI/155/Rev.2 prior to his 

separation from service. The Administration was fully aware that the Applicant would 

be separated from service on 30 June 2022 due to the closure of the Kalemie office, 

which had been planned since it was first announced in 2020. The Applicant was only 

notified that he was under investigation by the OIOS on 1 June 2022, along with the 

rest of the separating national staff members of the Kalemie office and was interviewed 

as a subject on 18 June 2022. The OIOS investigation was not concluded at the time of 

his separation from the Organization and to his knowledge, the investigation is still on-

going. Therefore, no factual finding was ever made to establish that the Applicant 

currently is or was ever indebted to the Organization.  

29. The Applicant avers that the Respondent has failed to establish any credible 

facts to establish that the Applicant was indebted to the Organization at the time of his 

separation from service that would justify the withholding of his P.35 form pursuant to 

sections 11 to 13 of ST/AI/155/Rev.2. 

30. Furthermore, as tendered in evidence, the decision to withhold the Applicant’s 

final entitlements and the delay in the issuance of the P.35 form did not have the 

required authorization of the USG/DMSPC until 22 August 2022, almost two months 

after the Applicant’s separation from service. Therefore, the Administration arbitrarily 
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withheld the Applicant’s final entitlements and pension benefits for no valid reason for 

over four months. Denying the Applicant his pension benefits for a prolonged period 

based on unfounded assumptions of indebtedness is in violation of ST/AI/155/Rev.2 

and staff rule 3.5.  

31. In view of the foregoing and relying on Azar20, the Applicant submits that he 
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OIOS had already interviewed the Applicant. In addition, OIOS had a reasoned report 

on the Applicant’s claims from the Fraud Investigation Unit (“FIU”) of Cigna, the 

administrator of the medical insurance, concluding that the Applicant had been unduly 

reimbursed.  

37. The available information indicated that the Applicant submitted false claims 

to Cigna for a total staggering amount of USD154,874.14. These claims involved 125 

hospital admissions of the Applicant and his insured dependents. On at least 24 

occasions, Cigna received invoices for overlapping or connecting admissions (i.e., 

admissions where the patient is simultaneously admitted in two hospitals or is 
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decision. In particular, the Administration gave instructions for the release of the P.35 

form and associated PF.4 notification within a day of learning from OIOS about the 

revised amounts regarding the estimated financial loss caused by the possible 

misconduct of the Applicant. 

48. Finally, the Respondent contends that, in view of the foregoing, the contested 

decision was reasonable and supported by an adequate legal basis.  
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that his family “struggled to survive.” This applies a fortiori considering the 

Applicant’s 17 years of service with the Organization.  

51. Based on the above, the Respondent requests the Tribunal to reject the 

application. 

Considerations 

Issue I: Whether the Organization’s decision to delay the issuance of the Applicant’s 

P.35 form was lawful. 

52. As noted above, this is one of 10 similar cases pending before the Tribunal 

arising from the Organization’s decision to withhold final entitlements and the 

processing of pension paperwork for national staff whose appointments were not 

renewed due to the closure of the Kalemie duty station of MONUSCO in 2022. The 

contested decision was made on 22 August 2022. 

53. The issue of fraud arose as a result of an exercise by the Organization’s medical 







  Case No. UNDT/NBI/2023/021 

  Judgment No.: UNDT/2023/098 

 

Page 17 of 24 



  Case No. UNDT/NBI/2023/021 

  Judgment No.: UNDT/2023/098 

 

Page 18 of 24 

70. The Respondent argues that the Organization is entitled to rely on the OIOS 
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78. Issue II: Whether financial compensation and moral damages should be 

awarded to the Applicant. 

79. The Applicant claimed that he should be given financial compensation and 

moral damages as a result of the wrongful decision to delay issuance of his pension 

paperwork until 7 November 2022. Specifically, he requests that the Tribunal order 

Respondent to pay: 
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Conclusion 

98. In light of the Tribunal’s findings, the application succeeds in part. 

99. The decision to delay issuance of pension paperwork is found to be unlawful. 

100. The Respondent shall pay to the Applicant four months of interest on the money 

that was due to him, calculated at the US prime rate. 

101. The Applicant’s claim for other financial and moral damages is denied. 

102. All other Applicant’s claims are denied. 

 

(Signed) 

Judge Sean Wallace 

Dated this 12th day of September 2023 

 

 

Entered in the Register on this 12th day of September 2023 

 

(Signed) 
Eric Muli, Officer-in-Charge, Nairobi 

 


