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10. On 26 June 2019, the Applicant filed the gpplication mentioned in
para. 1 above, requesting that the contested decision be rescinded. The application
was registered at the New York Registry of the Tribunal under

Case No. UNDT/NY/2019/047.

11. The Tribunal issued Order No. 138 (NY/2020) of 15 September 2020 to
request the Applicant to state the identity of the witnesses that he wished to call,

and to set out the disputed facts to which these witnesses would testify.

12. During the original proceedings, the Tribunal declined to hear the evidence
of AA, and two other eyewitnesses proposed by the Applicant. Only CC testified
and BB declined to participate in the proceedings. The Secretary-General did not

call any other witnesses.

13. On 3  February 2021, the  Tribunal issued  judgment
Applicant UNDT/2021/007 rejecting the application referred to in para.l above.
The Applicant subsequently appealed this Judgment with the United Nations
Appeals Tribunal (fiAppeals Tribunalo).

14. By Judgment Appellant 2022-UNAT-1210, dated 18 March 2022, the
Appeals Tribunal upheld the appeal and remanded the matter to this Tribunal for

the application to be re-heard and determined by a different Judge.

15. On 23 May 2022, the remanded case, which had been registered under
Case No. UNDT/NY/2019/047/R1, was transferred from the New York Registry to
the Geneva Registry and was registered under Case No. UNDT/GVA/2022/016/T.
The latter case was assigned to the undersigned Judge on 25 May 2023.

16. By Order No. 57 (GVA/2023) of 8 June 2023, the Tribunal convoked the

parties to a case management discussion (\CMDO0).

17.  On 13 June 2023, a virtual CMD, closed to the public, took place, as
scheduled, through Microsoft Teams, with the presence of Counsel for each party
and the Applicant. During the CMD, the Applicant stated through his Counsel that

whether he would appear before the Tribunal or not would depend upon the
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presence of other witnesses, and he indicated a desire t¢ be able to testify at least

about the issues of damages.

18. By Order No. 59 (GVA/2023) of 14 June 2023, the Tribunal instructed the

parties, inter alia, to file their respective list of witnesses.

19. On 20 June 2023, the Respondent filed his list of witnesses. At the same time,

he filed a motion to admit in the record CCos testimony given during the original
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a.  Whether the facts on which the disciplinaryj measure was based have

been established according to the applicable standard;

b.  Whether the established facts legally amount to misconduct under the
Staff Regulations and Rules;

c.  Whether the disciplinary measure applied is proportionate to the

offence; and

d.  Whether the Applicantds due process rights were respected during the

investigation and the disciplinary process.

41. Regarding whether the facts on which the disciplinary measure was based
have been established, the Tribunal recalls that fithe Administration has the burden
of proof to establish that the alleged misconduct for which a disciplinary measure

has been taken occurredo (see, e.g., Zagout
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43. For the reasons set forth below, the Tribunal finds[that the Respondent failed
to prove the above facts by clear and convincing evidence. Consequently, in the
interest of judicial economy, the Tribunal does not consider it necessary to address
the issues of whether the established facts legally amount to misconduct, the

proportionality of the sanction, and the due process rights.
44. Consequently, the issues for determination in this case are as follows:
a.  Whether the standards set forth by the Appeals Tribunal have been met;

b.  Whether the facts have been established by clear and convincing proof
as highly probable; and

c.  Whether the Applicant is entitled to any remedies.

45,  The Tribunal will address these issues in turn below.
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56. The Tribunal recalls that any judicial determination fimust weigh the
competing interests of the parties, the exigencies of the case, and notions of due
process and fair triald (see Morin UNDT/2011/069, para. 33). As a general
principle, the importance of confrontation, and cross-examination of witnesses is
well-established (see Applicant 2013-UNAT-302, para. 33). While the Appeals
Tribunal acknowledges that cross-examination is not an absolute right, it outlines
strict conditions for any deviation from the general principle, including being fiin
certain exceptional circumstanceso such as the need for fiprecautionary measures to
protect witnesses likely to be suborned or subjected to threats and physical
harmo (see Applicant 2013-UNAT-302, para. 36).

57.  While the Tribunal regrets that the incident in issue negatively impacted on
BBos well-being, it presents no such exceptional circumstances that would

outweigh the right of the accused staff member to cross-examine her. Indeed, the
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59. CC joined the party at around 9.20 p.m. and left af around 10.10 p.m. on the

same night. While the evidence of Ms. P. M., Mr. S. R., and Mr. M. N. was adduced,

it does not represent an adequate response to the concerns raised by the Appeals

Tribunal as is demonstrated below.

60. Ms. P. M., who was at the farewell party from around 6 p.m. to between 9
p.m. and 10 p.m., testified that she did not observe any interactions between the
Applicant and CC during her presence. She recalls that the Applicant invited
someone to dance who did not want to, but she does not remember the person. There
were many people, and everyone was pulling another to dance. It was not unusual
for the Applicant to invite someone to dance. All people in the centre were inviting
others to dance. The dance was a Latino dance known as Salsa. She recalled that
the Applicant invited a lot of other people to dance. She did not see him doing
anything improper and no incident involving him caused her concern. She did not
observe any improper behaviour or any act of sexual harassment. It is noteworthy
that Ms. P. M.os
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that the Applicant did not do anything wrong is based|on what he observed that
evening. He was not aware of the allegations against the Applicant when he made

that statement. He maintained the same version of testimony before the Tribunal.

63. None of the above testimonies corroborates the charges as laid. On the
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a.  The Applicant grabbed AAGs face, held her closely, leaned forward, and

attempted to kiss her;

b.  When AA resisted the Applicant kissing her, he forced her head down

and kissed her on the forehead;

C. He grabbed BBos face, held her closely, leaned forward, and attempted

to kiss her;

d.  Hetried to move physically close to AA and BB while dancing, despite

their attempts to keep him at a distance;

e.  He attempted to grab CCos face; when she blocked her face with her
hands, he grabbed her hands and tried to pull them apart, and when she

resisted, he fell on her forcefully; and

f. He took and pulled CCos hands to try to get her to dance, despite her
resistance.

69. The Applicant submits that the Respondent erroneously continues to insist
that there were three cases of sexual harassment, even in the absence of any such
claim by two of the individuals, who described to OlIOS what they perceived as
awkward social behaviour. He adds that the case relied entirely on CCos

misinterpretation of what she considered sexual assault.

70.
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sexual harassment under sec. 1.3 of ST/SGB/2008/5 (Prdhibition of discrimination,

harassment, including sexual harassment, and abuse of authority) that the verbal or

physical conduct, gesture or any other behaviour was of fia sexual natureo (see,

e.g., Bagot 2017-UNAT-718, para. 62; Applicant 2013-UNAT-280, para. 63).

73. Notwithstanding the above, the Tribunal will examine below whether the
facts in relation to AA, BB, and CC have been respectively proven by clear and

convincing evidence.

Incidents involving AA

74.  AAls unavailability to testify before the Tribunal compels it to rely
exclusively on her interview records. The evidence on record shows that AA
considered the Applicantés conduct towards her as not warranting a formal
complaint and that she did not regard the Applicant to have sexually harassed her.
CCos testimony before this Tribunal that she saw the Applicant fido the exact thing
to [AA]o0 does not contradict the evidence that AA did not consider herself as a

victim of sexual harassment.

75. In this respect, the Appeals Tribunal held in Ramos 2022-UNAT-1256, at
para. 38 (footnotes omitted), that

a determination of whether a particular type of conduct is sexual in
nature does not turn on the intentions of the perpetrator but on the
circumstances surrounding the conduct, the type of conduct
complained of, the relational dynamics between the complainant and
the perpetrator, the institutional or workplace environment or culture
that is generally accepted in the circumstances, and the
complainantés perception of the conduct.

76. In the Tribunalés view, AAGs statement to OlIOS that she did not consider the
Applicantbs conduct, taken in context of a party atmosphere, to have had sexual
motivations, nor that it did cause her offence or humiliation, is exculpatory and has
not been contradicted (see Appellant, para. 45). As pointed out by the Appeals
Tribunal, ifa]n unwelcome kiss, without sexual motivation, and which causes no

offence, is not sexual harassmento (see Appellant, para. 47).
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77.  Accordingly, the Tribunal finds that the available evidence does not attain the
standard of clear and convincing evidence establishing that the Applicant sexually
harassed AA.

Incidents involving BB

78. The Administration found that the Applicant (i) grabbed BBds face, held her

closely, leaned forward and attempted to kiss her; and (ii) tried to move physically
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integrity and independence of the witnessesd recall of the eventso (see Appellant,

para. 56).

83. Regrettably, despite the Tribunalsé guidance, BB once again declined to

testify before the Tribunal. The only corroboration of her version before OIOS is
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87. The Applicant submits that the two allegations of the sole complainant CC
have not been evaluated and determined satisfactorily. In his view, the totality of
the evidence does not support CCos allegation of sexual harassment. Specifically,
he argues that being asked to dance by the wrong person can be awkward, but it is

not sexual harassment; and that he never fell on her forcefully.

88. The Respondent contends that the Applicantds conduct towards CC has been
proven by clear and convincing evidence. He further argues that CC provided
compelling testimony during the hearing held on 19 July 2023, all of which was
consistent with her OIOS interview of 29 January 2018 and her previous testimony
before the Tribunal of 3 November 2020.

89. The Tribunal recalls that where key facts are disputed, it is required to fimake
explicit findings pertaining to the credibility and reliability of the evidence and
provide a clear indication of which disputed version it prefers and explain whyo (see
AAC 2023-UNAT-1370, para. 47). In this respect, the Appeals Tribunal in AAO
2023-UNAT-1361, at para. 64, held that:

The finding that the statements of the complainant deserved more
substantial weight on the basis of her keeping fithe same narrative
throughout the course of the investigationo fails to appreciate that in
terms of the law of evidence previous consistent statements are
normally irrelevant and inadmissible as self-corroboration€&The
principal reason for the rule is that a witnessé previous consistent
statements are insufficiently relevant and have no probative value. It
does not ordinarily add anything to the value of a witnessb evidence
to be told that she had always adhered to the same view. It would be
surprising if it were otherwise.

90. Moreover, fi[v]ictims of possible abuse must be given every consideration;
but that does not mean that their version must be received as more credible and
reliable without due appreciation of the totality of the evidence and the

circumstances of the caseo (see AAO, para. 71).

91. Applying the above-mentioned standards, the Tribunal will proceed to review

the two incidents involving CC.
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101. In the Tribunalds view, the Applicant rightly argues that given the festive

context of what was going on, it is difficult to apply the definition of sexual

harassment that is fireasonably perceived to cause offence or humiliationo let alone
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(@) Rescission of the contested administrative decision
or specific performance, provided that, where the contested
administrative decision concerns appointment, promotion or
termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an alternative
to the rescission of the contested administrative decision or specific
performance ordered, subject to subparagraph (b) of the present
paragraph;

(b) Compensation for harm, supported by evidence,
which shall normally not exceed the equivalent of two yearsi net
base salary of the applicant. The Dispute Tribunal may, however, in
exceptional cases order the payment of a higher compensation for
harm, supported by evidence, and shall provide the reasons for that
decision.

Rescission of the contested decision and specific performance

107. Having found that the contested decision is unlawful, the Tribunal is of the
view that there has been a miscarriage of justice in the present case. As such, the
contested decision must be rescinded, and the disciplinary measure of separating
the Applicant from service must be set aside. This implies the reinstatement of the
Applicant on his post and under the same kind of contract he held at the time of his

separation.

108. Moreover, the Tribunal recalls that a finding of sexual harassment against a
staff member of the Organization will have grave implications for the staff
memberds reputation, standing and future employment prospects (see Appellant,
para. 37). Accordingly, the Tribunal finds it appropriate to direct the
Secretary-General to expunge the Applicantés name from the relevant register of
sexual harassers into which it may have been entered, and to inform the Applicant

when this is executed.

Compensation in lieu

109. The contested decision constitutes an administrative decision that concerns

termination within the scope of art. 10.5(a) of the Tribunalds Statute. Therefore, the
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113. In view of the foregoing, the Tribunal DECIDES:
a.  The application succeeds;

b.  The disciplinary measure of separation of from service is rescinded in

its entirety;

C. As compensation in lieu under art. 10.5 of the Tribunalds Statute, the

Applicant is awarded an amount equivalent to two years of his net base salary;

d.  The aforementioned compensation shall bear interest at the United
States of America prime rate with effect from the date this Judgment becomes
executable until payment of said compensations. An additional five per cent
shall be applied to the United States prime rate 60 days from the date this

Judgment becomes executable; and

e.  The Secretary-General is directed to expunge the Applicantis name
from the relevant register of sexual harassers into which it may have been

entered, and to inform the Applicant when this is executed.

(Signed)
Judge Margaret Tibulya
Dated this 4" day of October 2023

Entered in the Register on this 4" day of October 2023
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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