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7. By memorandum dated 10 April 2017, the 2017 Alternate Chair, EPUN,
communicated her findings to the Applicant. She inter alia agreed with the previous
decision of 7 October 2016 from the Director, UNEO, (see para. 4 above).
Concerning information sharing with a Member State, the 2017 Alternate
Chair, EPUN, concluded that the Applicants allegations against the Chief, Human
Rights Council Branch (fHRCB0), Office of the United Nations High
Commissioner for Human Rights (fOHCHRO), did not constitute reports of
misconduct as the conduct fiwas within the authority of the staff member,

well-known to senior leaders in OHCHRO and did not lead to any investigation.

8. On 27 April 2017, pursuant to the new policy, the Applicant requested a
second review of her request for protection against retaliation. The Applicantis
request was assigned to the then Second Alternate Chair of the EPUN (2017

Second Alternate Chairo).

9.  Inher report dated 27 February 2018, the 2017 Second Alternate Chair found
no case of retaliation. However, she made a number of recommendations, including

that the Applicant and OHCHR engage in fia comprehensive ad hoc mediationo.

10. On 11 September 2018, the Applicant filed an application before this Tribunal
challenging fithe procedure by which her [July 2016] request for protection from
retaliation was processed, the failure to protect her from retaliation and the failure
to follow up on Ethics Office recommendations subsequent to her request for
protection from retaliationo. The UNDT adjudicated this matter by Judgment Reilly
UNDT/2020/097, which the UNAT affirmed in Reilly 2021-UNAT-1079.

Facts directly relevant to the instant case

11. On 14 August 2019, a former UN staff member, made a complaint for
misconduct against the former Deputy High Commissioner (fithe former DHCO),
OHCHR, to the High Commissioner, OHCHR. The Applicant was named in the

complaint as a co-researcher of the supporting information and co-filer of it.

Page 3 of 29



Case No. UNDT/GVA/2021/024
Judgment No. UNDT/2023/121

12.  On 10 September 2019, the Applicant filed with OIOS a complaint for
misconduct against the former DHC, OHCHR, on the same grounds as the

above-mentioned 14 August 2019 complaint.

13.
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21. On 12 March 2020, the December 2019 Alternate Chair, informed the
Applicant that her request for review would be passed onto the new Alternate
Chair (the fiMarch 2020 Alternate Chaird), EPUN, namely the then Director,
UNEO, Office of the United Nations High Commissioner for Refugees.

22.  On 27 July 2020, the March 2020 Alternate Chair issued his report.

23. On 28 July 2020 the Director, UNEO, communicated the
March 2020 Alternate Chairds report and recommendations to the Chef de Cabinet.

24. By note dated 30 July 2020, the Chef the Cabinet:

a. Informed the USG/DMSPC that she had written to the then High
Commissioner, OHCHR, to let her know the outcome of the March 2020
Alternate Chairds review, and that OHCHR would need to review the

recommendations therein; and
b.  Requested the advice of the USG/DMSPC on the matter.

25. By note dated 21 September 2020, the USG/DMSPC responded to the Chef

the Cabinet. The note reads in its relevant part as follows:

5. Pursuant to the instrument of delegation of authority issued
by the Secretary-General and conveyed to me by note from you
dated 6 February 2020, 1 am vested with authority to decide on
appropriate measures to take in respect of recommendations under
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26.  On the same day, the USG/DMSPC addressed a note to the Director, UNEO,
to inform the Ethics Office that the Organization would not implement the
recommendations of the March 2020 Alternate Chair. One of the reasons that the
USG/DMSPC cited in support of this decision was that the March 2020 Alternate

Chair fiexceeded his mandate in carrying out his review and making his findingso.

27. By note dated 5 October 2020, the Director, UNEO, inter alia informed the
Chef the Cabinet that he believed there was fiat least an appearance of conflict of
interest in OlOS conducting an investigation into the Applicantds request for
protection against retaliationd. Consequently, he recommended to the
Secretary-General fithat the complaint be referred to an alternative investigating
mechanism, in accordance with section 8.2 of ST/SGB/2017/2/Rev.10.

28. By memorandum also dated 5 October 2020, the Director, UNEO, inter alia

communicated to the Applicant:

a.  The Organizationos decision not to implement the recommendations of
the March 2020 Alternate Chair;

b.  His decision to recommend to the Secretary-General to refer her

complaint to an alternative investigative mechanism instead of to O1OS; and

c.  That the UNEO would contact her fito determine whether appropriate
measures to safeguard [her] interests should be recommended to the

Secretary-General, pending completion of the investigationo.

29. By note dated 16 October 2020, the USG/DMSPC responded to the
above-mentioned 5 October 2020 note of the Director, UNEO, to the Chef the

Cabinet concerning the referral to an alternative investigating mechanism. In her
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30. By email of 23 October 2020, the UNEO wrote to the Applicant indicating

inter alia that:

a.  They had not reached out to her regarding interim protection measures
due to the Applicant having claimed a conflict of interest on the part of the
UNEDO in treating the case; and

b.  That the matter would not be referred to an alternative investigative

mechanism but to OI1OS for investigation.

31. By note dated 26 October 2020 to the USG/DMSPC, the Ethics Office inter

alia;

a.  Acknowledged receipt of the USG/DMSPCos above-mentioned note of
16 October 2020;

Page 7 of 29



Case No. UNDT/GVA/2021/024

Judgment No. UNDT/2023/121

35.  On 26 May 2021, the Respondent filed his reply, inter alia, contesting the

receivability of part of the application.

36. Following the completion of two appeals of the Applicant before the United
Nations Appeals Tribunal (fiAppeals Tribunalo or iUNATO), the instant case was

assigned to the undersigned Judge on 3 April 2023.
37. Pursuant to Order No. 27 (GVA/2023) of 5 April 2023:
a.  The Applicant filed a rejoinder on 21 April 2023; and

b.  The Tribunal held a case management discussion (fRCMD0), on 26 April 2023,
which concerned the instant case and Case No. UNDT/GVA/2021/054 (Reilly).

38.
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Merits
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58. That the Applicantés 3 October 2019 PaR request related to her reports about

the academic qualifications of the former DHC, OHCHR, is common cause.

59. Yet, as the Applicant states, rather than looking exclusively at her protected
activity in relation to reporting the above miscondyct, the March 2020 Alternate

Chair looked at her oyiginal report concerning [the practice of PHCHR of

confirming names of hukan rights activists attending the Human Rights Council

sessions and the Chinese Government (fithe practiceo).

60. The Applicant does not, however, accept that any act or omission on the part
of the March 2020 Alternate Chair rendered his decision ultra vires. She contends
that it was reasonable in the circumstances to assess her situation against the full
factual matrix of her employment with OHCHR. She adds that should any
procedural error be found, that alone would not ordinarily be sufficient to render
the March 2020 Alternate Chairds decision unlawful. She explains that though the
3 October 2019 PaR request addressed a report against the former DHC, OHCHR,
regarding falsifying her academic credentials, that request explicitly and
unambiguously situated that issue within a pattern of retaliation following her
complaint regarding the practice, which, in her view, was contrary to the rules of

the Council and created a significant risk of harm.

61. The Tribunal recalls that for the Applicant to have her complaint re-assessed
by the March 2020 Alternate Chair, she invoked sec. 9.1 of ST/SGB/2017/2/Rev.1,

which provides as follows (emphasis added):

If, following a determination by the Ethics Office & that there is no
prima facie case of retaliation or threat of retaliation, the
complainant wishes to have e ..a_e ¢ ee ey ar e, he or she
may, within 30 days of notification of the detemf ation, refer the
matter, in writing, to the alternate Chair of the Ethics Panel of the
United Nations.
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62. The usage of the phrase fithe matter reviewed furthero in sec. 9.1, implies
that sec. 9.1 is meant to afford a complainant an opportunity to have a matter that
had been examined by the Ethics Office with negative results re-assessed at a

different level.

63. The law, therefore, envisages referral and re-assessment of the same matter,
in this case, the alleged falsification of academic qualifications by the
former DHC, OHCHR, to an Alternate Chair.

64. The Applicant was indeed alive to this fact, which is why she only cited the
misconduct/wrongdoing of fifalsification/ misrepresentation of academic
qualificationso, by fi[the then] Deputy High Commissioner for Human Rights,

OHCHRO as the matter she sought to be re-assessed by the Alte
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review process, as the one under sec 9.2 of ST/SGB/2017/2/Rev.1, an Alternate
Chairés mandate to issue recommendations would be unrestricted in the way the

Applicant suggests. This argument is rejected.

75. Based on the available evidence, the Tribunal is persuaded by the
Respondentds second ground for declining to implement the recommendations of
the March 2020 Alternate Chair, namely that the latter did not follow the procedure
set forth in ST/SGB/2017/2/Rev.1, more specifically sec. 9.2, when he did not seek

comments from the Administration.
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The Applicantbs arguments

80. On her part, the Applicant raises several challenges against the decision not
to implement the recommendations of the March 2020 Alternate Chair. The

Tribunal will examine them below.

~‘__;L.h__x.ﬂ££q.
81. The Applicant asserts that the decision not to implement the Alternate Chairs

recommendations is vitiated by conflicts of interest.

82. According to her, the USG/DMSPC and the Chef de Cabinet were
instrumental| in arranging the actions that were identified by the March 2020
Alternate Chair as retaliatory (i.e., the Applicantbs transfer and deprivation of
functions). Hurther, that in an email addressed to OIOS, copied to the USG/DMSPC
on 10 December 2020, she had named the USG/DMSPC as the primary retaliator.

83. The Applicant maintains that the full report of both the UNEO and the March
2020 Alternate Chair were, however, transmitted to the USG/DMSPC, yet it makes
a prima facie finding that the Applicantos transfer was part of a pattern of retaliation.
In the Applicantis view, the USG/DMSPC was therefore, able to realise that her

involvement in the Applicantés transfer had been identified as a retaliatory act. The
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91. The Tribunal further notes that the relevant part of Reilly UNDT/2020/097,

on which the Applicant also relied, reads as follows:

112.  [The current Chief of Human Resources, OHCHR described
[at the oral hearing on the merits], in a clear and objective way, the
several attempts made by her office to find the Applicant an
alternative position outside the reporting line of her former
supervisor. She also clarified that the Applicant decided, on her own
volition, to apply for a temporary position in OHCHRGs Office in
Mauritania through fiRapid Response0.

113. Contrary to what was argued by the Applicant, the
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99. The Applicant maintains that the reading/understanding of the USG/DMSPC
of her delegated authority when she communicated with the Chef de Cabinet by
Note of 21 September 2020, whereby she concluded that she fi[is] vested with
authority to decide on appropriate measures to take in respect of recommendations
under the Protection Against Retaliation Policy [(ST/SGB/2017/2/Rev.1)]0 is not

correct and constitutes an expansion of the scope of her delegation, which she
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103. It should be clarified that the above first two scenarios are explicitly covered
by the 6 February 2020 delegation of authority to the USG/DMSPC. (see paras. 43
and 25 above).

104. Since ST/SGB/2017/2/Rev.1 does not envisage a situation in which a decision
must be taken to accept or reject the recommendations of an Alternate Chair, the
delegation of authority document, understandably, does not cover such situation.
The report of the March 2020 Alternate Chair therefore presented a novel issue.

105. Since what is lacking is an enabling legal provision relating to this novel
issue, the Applicantds assertion that the USG/DMSPC did not have
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the constitutional order that administrators in every sphere are
constrained by the principle that they may exercise no power and
perform no  function beyond that conferred upon
them by law. (Appellant 2021-UNAT-1157, para. 49 and Fogarty
2021-UNAT-1117, para. 30)

111. As has been noted, the USG/DMSPC acted without legal backing/authority.

The Tribunal however determines that the principle relied on by the Applicant is
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121. The Applicant mentions that since at that time the conflict of interest related
to the office and not to an individual, that conflict of interest endures in relation to
the second request for protection from retaliation. She argues that the fact that
conflicts of interest are described as fiactualo fipotentialo or fiapparentd means that
there is no degree to which a conflict of interest might be tolerated if it were
considered minimal or reduced. Conflict of interest is not an issue of degree. It
follows that any confusion as to whether the conflict of interest declared in relation

to the first complaint had endured must resolve in the Applicantés favour.

122. The Tribunal is, however, not confused about whether the conflict of interest
declared in relation to the first complaint had endured. There is therefore nothing
to be resolved in the Applicantbs favour. The Applicantés arguments by which she
seeks to link a decision taken on the basis of different facts and under different

circumstances from the impugned decision are pure speculation.

123. The Ethics Office rightly determined that it had no conflict of interest in
handling the Applicantés October 2019 PaR request. The fact that they recused
themselves in 2017, in an unrelated PaR request and under different circumstances,
cannot be basis for the assertion that there is a conflict of interest in the Ethics Office
handling the Applicantbs 2019 case. Similarly, the mere existence of a previous case
with the UNDT, in which the Applicant challenged the reviews and
recommendations of the Director of the Ethics Office (which is the other argument

she advances), does not render the Director unable to perform her duties.

124. The challenge against the decision not to provide interim protection measures
therefore fails.

The decision to refer the matter to OlIOS for investigation.

125. The Applicant raised three issues in this regard:

a.  Thatthe USG/DMSPC did not have the authority to decide whether the

matter was to be referred to OIOS or to an AIM;
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b.  That OIOS was conflicted; and
c.  That OIOS had the obligation to investigate.

Whether the USG/DMSPC had the authority to decide if the matter was to be
referred to OIOS or to an AIM.

126. The 6 February 2020 delegation of authority (see para. 19 above) provides
that the USG/DMSPC can decide: fion action in response to the recommendation of
the Ethics Office to refer a complaint to an alternative investigating mechanism,
where an allegation of retaliation ise ep . € .v-;t agax ¢_a staff member up to
and including the D-2 levelo (emphasis added).

127. The Applicant argues that the

[u]se of the phrase fiby or againsto plainly indicates that it is not
exclusively the level of the individual by whom the request was
made that limits the delegation but also the level of the person
against whom the allegation of retaliation was made. [Her]
allegation of retaliation was against [an ASG]. This clearly meant
[that the] delegation of authority [of the USG/DMSPC] did not apply
to [her] case.

128. The Applicant claims that the USG/DMSPC had authority to decide on
referral for investigation by an AIM only for complaints fireported by or against a
staff member up to and including the D-2 levelo, which prevents her from deciding

on the referral at stake, which involved an ASG.

129. The Applicant is partially right. The answer to the issue of whether the
USG/DMSPC has delegation of authority is not exclusively dependent on the level
of the complainant. The use of the word fioro in the delegation of authority (see
para. 126 above) implies that the requisite conditions are not cumulative as

suggested by the Applicant (see para. 127above).

130. The determination of whether the USG/DMSPC had delegation of authority
requires answering at least one of two questions: a) whether the allegation of

retaliation is reported by a staff member below or equal to the D-2 level; b) whether
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the allegation of retaliation is reported against a staff member below or equal to the
D-2 level.

131. While a negative determination of either question requires the resolution of

the second question, the determination of either question in the affirmative would
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137. The Tribunal has read the transcript of the audio recording (annex 8 to the
application and annex 23 to the Applicantos rejoinder) and found nothing suggestive
of subversion of the protection from retaliation policy by OIOS or its Director. On
the contrary, and as was explained, the discussion related to strengthening PaR

investigations.

138. That the allegation was picked up by the media, and that a staff member of
the Investigations Division of OIOS wondered whether retaliation would not be

investigated, is not supportive of a conclusion that OIOS was conflicted.

139. It is on record that the USG/DMSPC considered that the appearance of a
conflict of interest in O1OS conducting the investigation was fian insufficient basis
on which to refer the matter to an AIMO0 (see para. 4 of the
16 October 2020 document referred to in para. 29 above). The decision-maker

therefore reasonably exercised her discretion, and the decision was not arbitrary.

140. The opinion of the Director, UNEO, that OIOS had a conflict of interest in
conducting the investigation does not confirm that the conflict indeed existed. It

was a mere opinion.

141. The Tribunal is satisfied with the decision-makerds rationale and therefore

upholds the impugned decision.

Whether O10S had the obligation to investigate

142. The Applicant further argues that the decision of the Director of the
Investigations Division of OIOS not to investigate upon referral of the March 2020
Alternate Chairbs report was ultra vires. She maintains that nothing in the
promulgated rules gives OlOS discretion not to investigate. OlOS was, in her view,

obliged under the rules to investigate, and its refusal to do so was ultra vires.

143. The Tribunal finds that this argument is not relevant for its examination of the

decision to refer the matter to OIOS. It may be relevant for what transpire after that
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144. The Tribunal will, therefore, not entertain the Applicantds argument in the

context of the instant application.

Remedies

145. With findings that the decisions not to implement the recommendations of the

March 2020 Alternate Chair, not to provide interim protection measures, and to
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