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made under art. 5.1 of Appendix D, the Tribunal does not have competence
to review it. In any event, the Tribunal also found that the case has already
been remanded back to the ABCC to make a new determination following
a request for reconsideration submitted by the Applicant on 10 January 2023
under art. 5.1 of Appendix D. Therefore, the Tribunal found that this aspect

of the application was moot.

b. The $SSILFDQITV request for the award of damages relating to the

delay in reaching a decision by the ABCC is receivable;

C. The $SSILFDQITV

Page 3 of 16






Case No. UNDT/NY/2023/007/T
Judgment No. UNDT/2024/081

« On 27 April 2018, [MG] submitted additional documents to
the CCU. [« ]

« On 4 May 2018, the CCU acknowledged receipt of all
documents and advised the Legal Representative that the claim
would be transferred to the ABCC Secretariat in New York for
further review. [« ]

« On 8 May 2018, the CCU transferred the case to the ABCC
Secretariat. [« ]

« On 21 May 2018, the ABCC Secretariat advised the CCU
that the cause of death was cardiac arrest. The secretariat requested
additional medical reports/necessary evidence to fully support that
the death was attributable to the performance of duties on behalf of
the Organization.

« On 31 May 2018, the CCU advised the Applicant/her Legal
Representative to submit the required documents. [« ]

« Following a reminder, on 5 October 2018, the Applicant
provided medical reports from Mali and France. [« ]

« On 11 October 2018, the Legal Representative advised CCU
that one medical report was omitted from the latest submission and
that it would be submitted, soon. [« ]

« On 30 October 2018, the CCU sent a reminder to the Legal
Representative to submit the missing medical report. [« ]

« On 14 December 2018, the CCU advised the Applicant that
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« On 12 July 2022, DHMOSH advised to consider the death
not to be service incurred.

« The claim was presented to the Board at its 529" Meeting
[on 4 November 2022] and its recommendation to deny the claim
was approved by the Controller on 15 November 2022.

« By letter dated 8 December 2022, the CCU, UNOG,
informed the Applicant that her case had been presented to the
ABCC, which noted that, based on the medical determination made
E\ IKH *+026+ LI FRX0G QRW EH HVIDEOLVKHG IIKDI OU 1GLD\H{V
death was attributable to inadequate care that the Applicant alleged
he received in Bamako. In particular, the letter informed the
Applicant that, in its medical determination pertaining to this matter,
DHMOSH established that there was no causal link between Mr.
1 GLD\H{V death and the performance of his official duties or with the
care that he received in Bamako. [« ]

« 20  -DQXDU\ IiKH $SSOLFDQIV /HJID0 SHSUHVHQIDILYH
UHTXHWWHG 3UHFRQVLGHUDILRQ RI WKH PHGLFD0 GHIHUPLQDILRQ XQGHU
Section 5.1 of Appendix D (ST/A1/2017/1), which was in force at
IKH ILPH R1 WKH GHDIK RI IKH VIDIT PHPEHU™ +H IXUIKHU VIDIHG IIKDIi 3,
would first request that before a Medical Board is convened, an
important question on the argument of the claim be decided first by
06" $%&&" IDNLQJ LWXH KD the [ABCC] had stated in its letter
dated 8 December 2022 that it could not be established that the death
was caused by inadequate care. [« ]

« By memorandum dated 13 January 2023, the CCU informed
the ABCC Secretariat IKDY IKH $SSILFDQI 3DSSHDOHG™ iKH GHFLVLRQ RQ
10 January 2023 and submitted the $SSILFDQITV UHTXHW IRU
reconsideration of the case under Section 5.1 of the Appendix D.
[« ]

« On 30 January 2023, the [ABCC] Secretariat submitted the
request to DHMOSH for
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moral harms is not corroborated by reliable independent evidence such as a
PHGLFD0 DVWHWPHQW

g. 5HIDUGLQI WKH BSSOLFDQIV UHTXHW IR UHIHU WKH PDIHU WR KH
Secretary-General for possible investigation and accountability, art. 10.8 of
IKH  =LVSXIH 7ULEXQDOJV 6IDIXIH 3GRHV QRI IRUHVHH D UHIHUDO IRV
LQYHVILIDILRQ™ However, UHIHUUDO IRU DFFRXQIDELOLIN\ LV D WKH 7ULEXQDOTV

discretion.

Considerations

14.  As stated above, the Tribunal has previously decided that tkH $SSOLFDQIfV
request to remand the case back to the ABCC to make a new determination on the
eligibility for compensation under Appendix D for the alleged service-incurred
death of her husband is not receivable since the contested decision was based on a
medical determination. Therefore, the only issues remaining for ¥KH 7ULEXQDOV
consideration are tKH $SSOLFDQITV UHTXHWI IRU IKH DZDUG Rl damages relating to the
alleged delay in reaching a decision by the ABCC; and her request to refer the

matter to the Secretary-General for possible action to enforce accountability.

Whether the ABCC incurred undue delay in processing the Applicant’s claim

15.  The Applicant submits that the Organization failed in its duty to respond in
a prompt and timely fashion to her claim for compensation and that it failed to
DGKHUH IR 3iKH KLIKHVI VIDQGDUGV RI FDUH DQG GXH GLLJHQFH™ She points out that her
claim was first filed on 2 February 2018 DQG WKDIl GHVSLIH 3VHYHUD0 FRP P XQLFDILRQV
and DIIHU WKH VXEPLWLRQ RI GHIDLOHG GRFXPHQIDILRQ™ UHIDIHG WR IIKH FDVH the
$%&& IV UHFRP PHQGDILRQ DQG WKH &RQIUROOHUTV GHFLVLRQ 31LQDOO\ FDPH LQ = HFHPEHU
2022, close to  \HDUWV IURP lIKH LQLILDO VXEPLWLRQ" She further submits that during
this period, she suffered from an[LHN\ ILQDQFLD0 SUREOHPV VIUHVW 3DQG RYHUDOO
LPPHQVH IUXVIUDILRQ RYHU WKH 0DFN RI DQVZHUV" DERXI the claim.

16. The Tribunal notes the Respondent{s argument that the Applicant does not
have legal standing to request compensation for the delay because, according to
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20.  The principle that the Administration has a duty to respond in timely fashion
to the requests of staff members is well established in the jurisprudence of the
Appeals Tribunal. In Dahan 2018-UNAT-861, for example, the Appeals Tribunal
pointed to 3the WRXENLQJ LWXH RI IKH $GPLQLVIUDILRQYV GHOD\V LQ UHVSRQGLQJ IR VHDII
and staff related LVWWXHV" DQG HPSKDVL]HG IIKDWf 3>L{li LV of paramount importance that
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