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process concerns and the safety of witnesses. Meanwhile, the IGO continued to

liaise with the UNHCR Representation in Kenya to address security and protection

concerns in respect of several witnesses.

Page 3 of 34



Case No. UNDT/NBI/2024/011
Judgment No. UNDT/2024/106

16. The case was assigned to the undersigned Judge on 5 August 2024.

17. By Order No. 120 (NB1/2024) dated 3 September 2024, the parties were
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f. The investigator absconded his duty in the present case by refusing to
interview a witness who had accusations levelled against him T many of
which were attributed to the Applicant despite there being no evidence to

support the said connection between the two.

g. The failure to interview key individuals who were alleged to be
accomplices/agents of the Applicant was a significant omission in the

investigative process.
The Applicant seeks the following reliefs:

a.  That the UNDT should conduct an independent examination of facts,
including witnessing and hearing testimonies from relevant witnesses

regarding the disputed matters between the parties.

b.  That the decision of dismissal be revoked and replaced with the

reinstatement of the Applicant to her former position.

c. In the event that reinstatement is not feasible, the Applicant seeks
damages for the remaining duration of her contract period together with

general damages.
d.  That she be compensated for reputational damage.

e.  That she be paid her accrued annual leave days dues pursuant to
provisions of the Staff Regulations and Rules.

f. That she be compensated for costs of instituting this application.

The Respondentds principal contentions are:
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m. The Applicantds contention that the investigator was biased has no
merit. The onus is on the Applicant to substantiate her allegations of improper

motives, an onus that she has failed to discharge.

n.  The Applicantds assertion that she was not allowed to cross-examine
the witnesses has no merit as there is no right of cross-examination at the

investigation stage.

0.  The Applicant has failed to establish any grounds for reinstatement or
compensation. Nevertheless, the Applicant would be entitled to a maximum
of 13 monthsb net base salary as compensation, which corresponds to the

remaining period of her contract.

p. Concerning the claim for figeneral damageso and fireputational
damageso, the Respondent submits that in the absence of a fundamental
breach giving rise to moral damages and in the absence of evidence of actual

prejudice, there is no basis for an award of damages.

g.  The Respondent requests the Tribunal to anonymize the names and

other personal data of witnesses not a party to this matter.

Consideration
Standard of review and burden of proof

30. The Tribunalbs Statute, as amended on 22 December 2023, provides that in

reviewing disciplinary cases:

the Dispute Tribunal shall consider the record assembled by the
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UNAT-1370, para. 38; Mizyed 2015-UNAT-550, para. 18; Nyawa 2020-UNAT-
1024).

32. The Appeals Tribunal also observed that:

When judging the validity of the Secretary-Generalds exercise of
discretion in administrative matters, the Dispute Tribunal
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be persuasive to a high degree, appropriate to the gravity of the allegation against

the staff member and in light of the severity of the consequence of its acceptanceo.

36. The Respondent bears the burden of proof, as expressed by UNAT in Turkey
(2019-UNAT-955, para 32: fithe Administration bears the burden of establishing

that the alleged misconduct for which a disciplinary measure has
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field post in Kakuma 3 zone 1, where she went to complain about her resettlement

case that had been placed on hold. She explained:

| went to complain why | had stayed longer on that card, which was
a 200[x] [card]. Then, she [the Applicant] said that we will handle
your complaint - wait. | went out [of the office]. Then, Priscilla [the
Applicant] sent the interpreter to call me. He came after me and said
| have been called. Then we went back into the room. We were three:
me, Priscilla and the interpreter. Then the interpreter said that
OPriscilla is telling you that that [sic
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55. Person D stated: He [Mr. Shidad] told me Brazil [Ms. Ngigi] don6t help the
people without paying the huge money, but he said | have a good case because |
have medical documents, so he would beg for me to accept this small amount of

money.

56. Person Dés credibility is supported by the fact that her statement that the
Applicant requested money from her and referred her to Mr. Hurush is corroborated
by the hearsay evidence of Person A; her statement that Mr. Hurush also requested
money from her is corroborated by similar factual evidence provided by Persons A,
B, F, and G. In addition, the Tribunal notes that Person D identified the Applicant
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Person F

58. Person F is a refugee who was living in Kakuma. Person F informed the IGO
that in 2011, at the field post in Kakuma 3, Mr. Hurush told Person F that refugees
needed to pay the Applicant to receive UNHCR services. During Person Fis second
interview with the 1IGO, Person F clarified that, although they had heard within the
refugee community that the Applicant asked for money, the Applicant did not
request money from Person F directly. Person F specified that it was an interpreter

who worked for the Applicant who asked Person F for money.
59. Person F informed the 1GO that

he met AAldidiah Aldikader Hrusho (Mr. Abdikadir Hurush), who
was nicknamed fiHrusho or fiHurusho, in 2011 at the field post in
Kakuma 3. According to him, Mr. Hurush worked for LWF and was
supervised by a woman at UNHCR, who he heard was fiPricillad
(sic) [Ms. Ngigi] and who Person F saw on multiple occasions
supervising Mr. Hurush. Mr. Hurush told Person F that firefugees
need to pay this woman [Ms. Ngigi] for any services to be provided
by UNHCRO and that fiThis woman wants money0. Person F
positively identified Ms. Ngigi in a photo array (photograph number
3inthe array) as fithe person who was [allegedly] demanding money
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64. Person G reported that s/he was accused of cooperating with the 1GO
investigation resulting in UNHCR staff members losing their jobs. And s/he was
reportedly tortured. The physical and psychological harm of the alleged torture
were evident when the IGO interviewed Person G on 13 November 2017. During
the interview on 13 November 2017, the 1GO showed Person G a photo array and

Person G identified Ms. Ngigi.

65. The IGO noted that the physical harm Person G reportedly experienced in
Kakuma was evidently connected to cooperation with the IGO and evidence

provided
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The person who linked them to her is who has already been resettled,
by the help of Pricilla [Ms. Ngigi]. Another person is , he too has
gone . According to what they say, they did not get the assistance
because they were meant to add more money. Their financier has
refused to give them more money and has cut communication with
them.

Person L

71. Person L is arefugee who was living in Kakuma (registered PoC). In February
2019, Person L sent emails to the IGO about allegations of corruption. In February
2019, Person L sent a first email to the IGO indicating that a UNHCR officer in
charge of their case requested money in exchange for providing services. Person L

indicated: fi
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in an email to the IGO dated 16 December 2022, that the meeting took place at Ms.

Tiokods place. This reference that the meeting was at Ms. Ti
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Person M informed the 1GO that he called the UNHCR Helpline to
complain about the delay in the decision on his refugee status.
Finally, in 2019, Ms. Ngigi, who he referred to as fiPriscillad and
described as a
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Person M presumed that Ms. Ngigi was aware that many people who
get private sponsors for resettlement to Canada talk about paying
USD 6,000. He told Ms. Ngigi that he did not have that capacity and
that he did not have enough money to sustain himself. According to
Person M, it was clear that Ms. Ngigi was asking him to give her
USD 6,000 and that SM-B would then give him a temporary
mandate (i.e. UNHCR letter / certificate of temporary refugee status
recognition under UNHCRGs mandate).
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every day. So you know where | am. When you're ready, you can just
approach me.o As they did not reach an agreement, Ms. Ngigi asked
the security guard to escort Person M out of the field post compound.

Later, Person M made an appointment through the UNHCR online
system and had an opportunity to meet Ms. Ngigi again. At the
meeting, which was in 2019 (he could not recall the date), Ms. Ngigi
again requested him to pay money. When he told her that he did not
have the money she was requesting, Ms. Ngigi got disappointed; she
took his phone from him and threw it [to the ground]; fiShe took the
phone and broke it.0 The security guards then escorted Person M
out of the compound. According to Person M, he was later denied
access to the online appointment system.

77. 1GO0s report analysis of the finding stressed that a number of individual
accounts reflect a similar modus operandi, whereby T although none of the
witnesses paid money to Ms. Ngigi, and hence no proof of payment exists - Ms.
Ngigi allegedly solicited bribes during one-to-one meetings with the PoCs,
sometimes in the presence of Mr. Hurush, who acted as interpreter and broker.
According to the firsthand witness statements, the sum of money requested by Ms.
Ngigi ranged from USD500 to USD2,000, depending on the case and the service
offered. The sum ranged from USD1,000 to USD5,000 according to hearsay

reports.

78. The Applicant solicited bribes in return for assurances of assistance, not only

in relation to resettlement; indeed, witnesses gave firsthand accounts that Ms. Ngigi
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92. Indeed, the Applicantis lack of responsibility in the resettlement unit was
probably not known by the victims and is in any case was non-decisive to exclude
a request by the Applicant, being this possible independently of what concretely the
staff member can offer as a consideration. Also, even with the check procedures in
place, the opportunity to solicit bribes exists where vulnerable PoCs are misled to
believe that their case can be assisted, especially when the staff member is perceived

to be in a position of power or authority and claims assistance c
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97. The situation in Kakuma and the risks to the witnessesé security and physical
integrity thus not only fully justified the use and reliance on anonymous statements,

but also justified generic and not brave testimonies.

98.  The possibility T alleged by the Applicant - of a resettlement as a reward for
the testimony of the refugees remain unsubstantiated, while the Applicant didn6t
explain why the false testimony (which is a crime) could have been solicited by
inspectors. In the absence of evidence indicating that the witnesses colluded and
provided false statements, the United Nations Appeal Tribunal has consistently
refrained from presuming dishonesty (Siddigi 2019-UNAT-913, para. 30; Majut
2018-UNAT-862, para. 80; Mbaigolmem 2018-UNAT-819, para. 31; and
Aghadiuno 2018-UNAT-811, para. 96). Nothing in the file can suggest that
resettlement and other protection assistance were offered in return for the witnesseso
cooperation with the investigations. There is no evidence of conspiracy or improper
motives that could undermine the credibility, reliability, and weight of their
statements (Muteeganda UNDT/2020/050, para. 43).

Whether these facts amount to misconduct.
99. Article 101, paragraph 3 of the United Nations Charter provides as follows:

The paramount consideration in the employment of staff and the
determination of the conditions of service shall be the necessity of
securing the highest standards of efficiency, competence and
integrity.

100. Pursuant to staff regulations 1.1(a) and (b),

Staff members are international civil servants. Their responsibilities
as staff members are not national but exclusively international.

Staff members shall make the following written declaration
witnessed by the Secretary-General or his or her authorized
representative:

fil solemnly declare and promise to exercise in all loyalty, discretion
and conscience the functions entrusted to me as an international civil
servant of the United Nations, to discharge these functions and
regulate my conduct with the interests of the United Nations only in
view, and not to seek or accept instructions in regard to the
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performance of my duties from any Government or other source
external to the Organization.

| also solemnly declare and promise to respect the obligations
incumbent upon me as set out in the Staff Regulations and Rules.o

101. Staff regulation 1.2 (a) stipulates that,

Staff members shall uphold and respect the principles set out in the
Charter, including faith in fundamental human rights, in the dignity
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A Fraud T Any act or omission, including misrepresentation or
concealment of a material fact, that knowingly or intentionally
misleads, or attempts to mislead, a party to obtain a benefit, whether
directly or indirectly, whether for oneself or for a third party. Fraud
could involve misappropriation of cash (such as fraudulent
claims/disbursements) or other assets (such as fraudulent shipments,
falsifying inventory records), or fraudulent statements (purposefully
misreporting or omitting information).

A Corruption T The offering, giving, receiving or soliciting, directly
or indirectly, anything of value to influence improperly the actions
of another party. Corruption may take the form of an undisclosed
conflict of interest, unauthorized acceptance of honours, gifts or
remuneration, bribery (including kickbacks), illegal gratuities or
economic extortion.

105. The following principles in the UNHCR Code of Conduct are also of

relevance:

Principle 3: Perform my official duties and conduct my private
affairs in a manner that avoids conflicts of interest, thereby
preserving and enhancing public confidence in UNHCR.

Principle 7: Prevent, oppose and combat all exploitation and abuse
of refugees and other persons of concern.

Principle 8: Refrain from any involvement in criminal or unethical
activities, activities that contravene human rights, or activities that
compromise the image and interests of UNHCR.

106. In this legal framework, very clear and serious, the above-mentioned facts

constitute misconduct.

107. The Applicantés conduct in requesting money from refugees in exchange for
a promise of assistance amounts to corruption, even if money has not been paid, as
per UNHCRGs Strategic Framework for the Prevention of Fraud and Corruption. By
engaging in corruption, the Applicant breached staff rule 1.2 (k) which prohibits

staff members from seeking a personal benefit in exchange for performing official
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Whether the sanction is proportionate to the offence.

108. The Tribunal considers that the facts the Applicant is accused of are extremely
serious and totally incompatible with the position of a staff member of an

international organization. A consideration of the facts in their repetition during
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115. The Applicantis claim about the lack of collection of evidence from some

people (notably, Mr. Hurush) is meritless. Indeed, on the one hand, the

investigatords decision not to interview Mr. Hurush was a rea
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