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c.  He also sent AH another email that day about possible projects for UN

agencies including UNDP. He wrote:

Very interesting for UNDP: formality/informality/financial
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Applicant forwarded it to AH without notifying the other UNDP team

members who were recipients of the email.

h.  The following day, the Director for the UNDP Regional Bureau for
Africa emailed various officials (including the Applicant) to advise that there
was money remaining unspent for 2020 and a fimoral imperative to do all we
can to ensure that we do not lose any of the resources that are destined for
populations we serve across Africa.0 The Applicant forwarded that email to
his country office personnel requesting that they investigate projects on which
they could spend these funds, including having IPA create two imbedded
evidence labs with IPA. The Senior Economist responded suggesting that
UNDP Guinea-Bissau commit to three embedded evidence labs with IPA.
Once again, the Applicant forwarded these email exchanges to AH without
copying any of the listed UNDP staff.

i. On 29 December 2020, the Acting Head of the Economic Unit for
UNDP Guinea-Bissau emailed the Deputy Resident Representative for
Operations (DRR-O) and the Senior Economist (with a copy to the Applicant)
asking the best way to move forward with IPA. According to the DRR-O
fithere was a proposal from the Economics Unit or the RR&to contract with
IPA. 1 did not understand very well what the project was about with IPA.
The setup was a bit complicated&.To be honest, | did not want to be too
much involved in this. €I assume they did not want to do a competitive
process because of the time limitations and they only had a few days left in

the year.o.

J. Ultimately, the DRR-O suggested a Responsible Party Agreement
(RPA). So that same day, the Applicant sent AH the UNDP standard RPA
template saying there was no need to rush as the agreement could be

completed in January or February.

k.  The following day, AH informed the Senior Economist and the Acting
Head of the Economic Unit that IPA had recently signed an agreement with
the United Nations High Commissioner for Refugees (UNHCR) which

stipulated that fiother United Nations Agencies, Funds and Programmes may
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purchase Services under the same terms, conditions and priceo. AH blind

copied the Applicant on this and subsequent emails.

. The Guinea-Bissau agreement with IPA was not consummated by the
close of 2020 and further exchanges continued well into 2021. Often, when
the Applicant was not copied in these communications, AH would blind-copy

him.

m. By August 2021, UNDP and IPA realized that there were legal
problems with IPA working on the Guinea-Bissau project because it was not
registered in the country. The Applicant emailed AH suggesting particular
lawyers that IPA should hire to deal with these compliance matters and

suggested language to use in approaching them.

n.  In December 2021, the Guinea-Bissau team and IPA were exchanging
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suggested from the beginning to explore the partnership with IPA by [the
Applicant], we went ahead and we didn6t look for other options other than
IPA.O

11. In addition to those facts, the Applicant gave testimony at the hearing in this
case. He testified that fithis project did not originate with me or with IPA or [AH].0
According to the Applicant, when he arrived there was an urgent need for data and
data analysis to advance the Sustainable Development Goals (SDGs) and support
the governmentds capacity building. AThis task required some innovative

solutions.o

12.  He went on to say that fithis was why [he] introduced IPA as a uniquely
qualified partner because, and this is important | think, of their ability to embed the

capacities in ministries. There is no other organization that doe
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24. When asked why he did not copy his team on the correspondence with AH,
the Applicant said

Thatts a good question. | asked myself that. We were working 12-
14 hours a day. | had so much on my table and I think I just forgot
to copy [DRR/O] on this&l donbt know why | didnét CC. It should
have been CCdd so that itds all in the open.

25. As to whether he passed on internal documents or discussions to AH, the

Applicant said

Maybe | passed one or | donft know how many, in order to make
sure that the process would go on € yeah, | might have shared some
of the usual correspondence in order to make sure that webre all on
the same page.

26. When asked why he shared a specific internal document with AH, the

Applicant said

| donft know what I€at that moment, | thought why it was
important. Maybe there wasnit a reason why. You know, | cannot
recall that, but overall and | said that | should have been more
cautious of course in &€ sharing.

27.  As for why he would blind copy AH on emails sent to UNDP staff if he was
trying to ensure everyone was on the same page, the Applicant first said fil
understand the question well,0 and then did not answer it, saying that the team
knew he was in contact with IPA and checking in to see if everything was going to
plan. fiSo I dondt know why | didndt copy others in those exchanges. If you say that

| forwarded it&thatds the reason right then. | donét know.0
28. When Respondentds counsel pressed the point, the Applicant admitted that

I dondt know why | blind copied him because thereds no reason to
blind copy. But I think you know there were some mails that | copied
him. There were some mails that | blind copied himé&.I didnt do
that to obfuscate or, you know, send him something so that the team
does [not] know.

29. However, the Tribunal notes it is common knowledge that the purpose of
sending a blind copy is precisely to obfuscate and hide from the other recipients

that someone else is receiving a copy.
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30. The Applicant said fidid | propose IPA as a viable partner? Yes&.Hopefully

others would have come to the same conclusion.0 He went on to testify that

With the process, and | say again, | did have a lapse of judgment in
sharing some of the information. The only intention and motivation
was to get this work done right and there waseno alternative to this.
Nor was | instrumental in this? | was co-instrumental because our
office did not work from the €&we always had a collective discussion
about things.

31. The Applicant conceded that he did not disclose to the DRR-O that he was
involved in a proposed contract with IPA, and that his former romantic partner was
the point of contact; but fithe Senior management teamo knew Abecause they knew
AH personally. The Applicant also did not formally recuse himself from
involvement in that project negotiation because fiit was obvious that we were not in

a relationship anymore, and they knew that we were still acquaintances or friends.o

32. Asked if people might have perceived that he had a possible conflict of
interest, the Applicant demurred saying

| cannot speak for other people€ I did not intend any perceived, you
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40. Based on all of this evidence, the Tribunal concludes that clear and
convincing evidence exists that the Applicant was involved in a significant part of
the procurement process with IPA, for which his former romantic partner and still
close friend was the focal point. There is also sufficient evidence that the Applicant
shared confidential and internal UNDP information with AH on numerous

occasions.

Whether the established facts legally amount to misconduct?

41. UN Staff Regulation 1.2 (m) provides that

A conflict of interest occurs when, by act or omission, a staff
memberds personal interests interfere with the performance of his or
her official duties and responsibilities or with the integrity,
independence and impartiality required by the staff memberbs status
as an international civil servant. When an actual or possible conflict
of interest does arise, the conflict shall be disclosed by staff
members to their head of office, mitigated by the Organization and
resolved in favour of the interests of the Organization;

42. This Regulation is implemented in staff rule 1.2 (p) which states that

Staff members shall, except as otherwise authorized by the
Secretary-General, formally recuse themselves from any
involvement in a matter which might give rise to an actual or
possible conflict of interest as set out in staff regulation 1.2 (m)and
take any other action as may be deemed necessary pending the
consideration by the Organization of any mitigation or remediation
measures. Staff members shall implement the mitigation or
remediation prescribed by the Organization to resolve that conflict-
of-interest situation.

43. Moreover, the UNDP Legal Framework for Addressing Non-Compliance
with UN Standards of Conduct stipulates in Paragraph 25(i) that misconduct may

include:

Failure to disclose an interest or relationship with a third party who
might benefit from a decision in which the staff member takes part;
[and] favouritism in the award of a contract to a third party.
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47. Thus, whether the romantic relationship was ongoing is irrelevant. Even after
the romance ended, the Applicant and AH were close friends. Possible conflicts of
interest are not limited to romantic partners or family members. Clearly the concept
extends to friends, especially close friends such as AH. The goal is to ensure that
UN staff members remain solely committed to the interests of the Organization and
are not compromised by their own interest(s) or that of their family and friends. The
Tribunal finds, under the circumstances, that the Applicantos relationship with AH
(whether they were friends or romantic partners at the time of the conduct in
question) was sufficiently close for a conflict of interest, and indeed the perception

of conflict, to attach.

48. Second, the Applicantds initial disclosure of his relationship was related to the
negative view of same sex relationships in Guinea Bissau. At that time, there was
no indication that AH would be the focal point for a potential UNDP vendor.
Although Country Office staff may have known of the relationship early on, since
the Applicant and AH were living together as romantic partners, circumstances
subsequently changed. At the time of the procurement process in question, the
romantic relationship had ended, AH had moved from Guinea-Bissau and taken up
a job with IPA, some country office staff had rotated, and new staff, including the
DRR-O, did not know of the friendship.

49. The Applicantés argument that he had no financial interest in IPA, is also
irrelevant. Without doubt, if he had a financial interest in IPA there would have
been a conflict between his own interests and those of the Organization. However,
that is not the only type of conflict that is forbidden. The type of conflict that the
Applicant was disciplined for is a conflict between the interests of the Organization

and those of his close friend, AH, who clearly had a financial interest in IPA.

50. The Applicant claims that AH fiwas named as a focal point presumably
because of his experience in Guinea Bissau and his role as IPAds Regional Director
for Francophone West Africa.0 The record actually reveals the opposite. AH
became the focal point when the Applicant suggested to him possible partnership
opportunities between IPA and the Applicantds office, and then introduced AH (and

IPA) to his Team to consider these projects. This was not a situation of UNDP
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that, in retrospect, he should not have done so. Whether the information was
fiofficially marked as confidential or restrictedo does not change the nature of this

information or excuse his admittedly improper sharing of it.

55.  The Applicant also argues that staff regulation 1.2(i) includes an exception to
the prohibition on sharing non-public information fias appropriate in the normal
course of their duties.0 However, there is no evidence that the Applicant shared this
information in the normal course of his duties. He was unable to explain the reasons
for sharing some of the information. As for other shared information, his
explanation was that he relied on AH as a sounding board. It is not within the normal
course of duties to select an outsider as onebs sounding board about internal
information, and certainly not when the internal information relates to a

procurement where the outsider is a potential vendorbs focal point.

56. His argument that none of the shared information favored IPA is clearly
refuted by the record. The Applicant told IPA (through AH) how much money was
available for outside projects and what types of projects IPA could propose. When
IPAds proposal was deemed insufficient, the Applicant told AH exactly what was
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2017- UNAT- 781, para. 48; Negussie, 2016-UNAT-700, para. 28; Ogorodnikov,
2015-UNAT-549, paras. 30-35.

59. The Appeals Tribunal has said that the purpose of proportionality is to avoid
an imbalance between the adverse and beneficial effects of an administrative

decision and to encourage the administrator to consider both the need for action and
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the Administration erred in conflating the constitutive elements of the offences
including fithat your actions directly undermined the transparency and purpose of
[the procurement] process, in direct and clear violation of the relevant ruleso with
an aggravating factor. Violation of the rules, and the purpose behind those rules, is
the essence of the offence and cannot also be considered as an aggravating factor.

Turkey, supra.

64. Asto employer consistency, the contested decision makes no reference to the
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Compendium of Disciplinary Measures® indicates that, for conflict of interest
without person gain, the common sanction is written censure, sometimes

accompanied by a fine or demotion.

69. For example, in Reference Number 63, fia staff member placed himself in a
situation with the clear potential for a conflict of interest in relation to a recruitment
process, which affected the processo and received a written censure and a fine of
one monthos net base salary. In Reference Number 415, fia staff member, without
authorization, gave an interview to a news organization on matters concerning the
United Nations outside the staff memberds normal work duties. The staff memberds
admission and remorse served as mitigating factorso and they were given a written

censure.

70. In Reference Number 483, fiwithout prior approval, a staff member used a
United Nations email account and engaged in outside activities by assisting the
business of an external individual. The staff member made a false statement in
favour of the individual and for the individualds acquaintanceo and was censured
along with the loss of two steps in grade. In Reference 674, fia staff member
instructed subordinates to engage in conduct that violated policies of the
Organization and local law. The staff member also failed to disclose a conflict of
interest arising from their involvement with this matter. There was one aggravating
factor and one mitigating factoro for which a censure and loss of five steps with

deferment for two years of promotion eligibility.

71. To besure, there were cases in which separation was imposed, although those

raised aggravating factors not present in the current case.*

3 Compendium of disciplinary measures July 2009-December 2023
https://hr.un.org/page/compendium-disciplinary-measures

4 See, e.g., Reference Number 537 (altered an official document, engaged in unauthorized outside
activities for many years and used official ICT resources in these activities); Reference Number 602
(second case involving the same previously sanction ed conduct); Reference Number 675
(inappropriately facilitated the recruitment of an
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72. Having considered all the required factors, and the circumstances of this case,
the Tribunal finds that sanction imposed on the Applicant (separation from service
with compensation in lieu of notice and without termination indemnity) was

excessive.

73. The Applicantés motivation was to advance the Organizationis goals by
instituting what he considered to be a valuable project. It was not for the financial
gain of himself or his close friend. The record indicates that IPA may have been the
only vendor capable of handling that project and that the project was successful.
The Applicant acknowledged his mistakes, his lapses in judgment, and expressed

remorse for the misconduct.

74. The Tribunal finds that the desired result of imposing a disciplinary measure
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Ashour, 2019-UNAT-899, para. 18). Calculating the amount to set as compensation
in lieu must be done on a case-by-case basis. Saleh, supra para.69; Mwamsaku
2011-UNAT-265. The determination depends on the circumstances of each case,
considering the grounds upon which the termination decision was rescinded, the
nature of the post formerly occupied, the remaining time to be served by a staff
member on their appointment, and their expectancy of renewal. Siddiqi,
UNDT/2018/086, para. 86, Saleh, para. 70; and Krioutchkov
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addition, if the Organization elects not to implement the recission, the Applicantis
reputation will remain unfairly tarnished, and an additional (thirteen-monthso net

base salary seems an appropriate amount to reflect this loss.

82. Accordingly, the Tribunal sets the amount of compensation that the
Organization may elect to pay instead of implementing the rescission at two years

net base salary.

Additional Compensation for Harm

83.
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