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Introduction

1.  The Applicant, a Human Rights Officer, Office of the United Nations High
Commissioner for Human Rights (IOHCHRT), requests suspension of action,
pending management evaluation, of the decision to iforcibly [transfer her] from
a post with extreme budgetary stability O to a post with no stabilityT and the
iremoval of [her] lienT against the post of Human Rights Officer (P-3) in the
Human Rights Council Branch (iIHRCBT), OHCHR.

2.  The Application was served on the Respondent who filed his reply as

ordered.

Preliminary Procedural matters
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Ex parte filings

6. Annexes 1, 7 and 8 to the Respondentis reply were filed ex-parte. The
Tribunal finds that these documents are not determinant to the merits of the
application for suspension of action. Consequently, they are to remain ex parte

and shall not be disclosed, at this time, to the Applicant.

Facts

7. The Applicant joined HRCB, OHCHR in Geneva, on 6 January 2012 as a
Human Rights Officer against a P-3 position funded by the regular budget.
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12. The Tribunal notes that the most relevant exchanges concerning the
identification of a suitable position for the Applicant started as of
21 September 2019. The Applicant was offered two Human Rights Officer
positions at the P-3 level in OHCHR: one in the Special Procedures

Branch/Sustainable Human Development Section and another in the Human
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b.  She has been promised consultations on a suitable placement by the
Assistant Secretary-General, OHRM, but, so far, she has not been assigned
to any of the positions for which she has applied;

c.  Her requests to go back to her original post have been refused;

d.  She has not applied for the posts that were offered to her and she has

no interest in them; and

e.  Said posts are precarious and she has not agreed to be transferred to

any of them;

Urgency

f. The implementation of the contested decision, i.e., her transfer, is

imminent;

Irreparable damage

g.  The discontinuation of the Applicantis lien to her stable, regular

budget P-3 post with HRCB, OHCHR, gives rise to an irreparable damage.
17. The Respondentis primary contentions may be summarized as follows:

Prima facie unlawfulness

a.  The Applicant has been consulted and required to make comments

regarding her transfer to other positions;

b.  She has requested to be placed against a post for which she has
applied but a review of her applications since 2017 shows that all of them
concern P-4 positions. No staff member can be laterally transferred to a
position at a higher grade as this would circumvent the staff selectionis

system;

c.  The Applicantis transfer is not ian interim measureT for which her
consent is required pursuant  to section 6.10 of
ST/SGB/2019/8 (Addressing discrimination, harassment, including sexual

harassment, and abuse of authority);

Page 5 of 10



Case No. UNDT/GVA/2019/060
Order No. 80 (GVA/2019)

d.  The two positions proposed to the Applicant for her transfer were
published in Inspira, are regular Job Openings&not Temporary Job
Openings® and are commensurate to her grade and skills. Although only
one of these positions is funded from the regular budget, they are both

deemed stable; and

e.  The funding source of a post encumbered by a staff member does
not impact the staff memberis terms of appointment or contract of

employment;

Irreparable damage

f. It is the Applicantis refusal to be transferred to either of the proposed
posts that may cause irreparable harm. She would remain in a limbo, albeit

special leave with full pay, which will exacerbate the situation.

Consideration

18. Art. 2.2 of the Tribunalis Statute provides that the Tribunal shall be
competent to suspend the implementation of a contested administrative decision
during the pendency of management evaluation where the decision appears
prima facie to be unlawful, in case of particular urgency, and where its
implementation would cause irreparable damage. These three requirements are

cumulative and must all be met for a suspension of action to be granted.

19. Inher application, as well as in her request for management evaluation, the

Applicant indicates that she is contesting the decision to transfer her outside
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25. Similar authority is vested on Heads of departments/offices, such as the
High Commissioner for Human Rights, who, pursuant to section 2.5 of
ST/AI/2010/3 (Staff selection system):

retain the authority to transfer staff members within their
departments or offices, including to another unit of the same
department in a different location, to job openings at the same
level without advertisement of the job opening or further review
by a central review body.

26. The Appeals Tribunal has consistently held that the Secretary-General has
broad discretion to reassign staff members provided that lateral movements
follow the proper procedure and meet the legal requirements, i.e., the new post
corresponds to the staff memberis level, the new functions are commensurate
with the staff memberis competencies and skills and the staff member has
substantial professional experience in the respective field (see Rees
2012-UNAT-266).

27. Based on the evidence on file, the Tribunal is of the view that, in the
Applicantis case, properly exercising the above administrative discretion
necessitated prior consultation with the Applicant about potential positions for
her transfer. It is worth recalling that consultation does not mean to have the
agreement of the staff member concerned. In its Judgment Rees
UNDT/2011/156, this Tribunal stated that:

74.  Consultation does not necessarily include negotiation and
certainly does not guarantee agreement, but it must be carried out
in good faith. Consultation should occur before a final decision
has been made so that the staff member has a proper opportunity
to be heard without the matter having been pre-determined.
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29. The record demonstrates that the Organization did its due diligence and
confirmed, in writing, to the Applicant that the funding for the positions offered
was istable and reliableT. Moreover, the Applicant was offered the option to be
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34. The Tribunal finds that the Applicantis consent to effect the transfer is
clearly not a condition sine qua non for a lateral transfer, and that the applicable
legal framework for this application is not ST/SGB/2019/8 but rather Staff
Regulation 1.2(c) and Section 2.5 of ST/A1/2010/3.

35. Consequently, the Tribunal finds that the contested decision is not prima
facie unlawful, and there is no need to undertake an assessment of the two other

cumulative requirements to grant a suspension of action.

Conclusion

36. In view of the foregoing, the application for suspension of action pending

management evaluation is rejected.

(Signed)

Judge Teresa Bravo
Dated this 16" day of October 2019

Entered in the Register on this 16™ day of October 2019
(Signed)

René M. Vargas M., Registrar, Geneva
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