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Introduction 

1. The Applicant is a Child Protection Officer, working with United Nations 

Mission in South Sudan (ñUNMISSò), based in Bor, South Sudan. She serves on a 

fixed-term appointment (ñFTAò) at the P-3 level.1 

 

2. On 25 September 2020, the Applicant filed an application for suspension of 

action before the United Nations Dispute Tribunal in Nairobi. She seeks: (i) 

suspension of the decision denying her to telecommute and compelling her to return 

to the duty station by 1 October 2020 pending management evaluation; and (ii) a 

Villamoran suspension of the contested decision pending the art. 13 suspension of 

action proceedings pursuant to articles 19 and 36 of the UNDT Rules of Procedure. 

 
3. The Respondent filed a reply on 29 September 2020.     

 
Facts 

 
4. The Applicant joined UNMISS on 3 October 2017 as a Child Protection 

Officer.2 

 
5. In October 2019, the Applicant fell ill and she was admitted to UNMISS level 

2 hospital for several days. She was diagnosed with a respiratory infection, 
malaria and asthma.3 On 17 October 2019, the Applicant went to seek further 

treatment in the United Kingdom.4  

 
6. Between 4 October 2019 and 16 April 2020, the Applicant was placed on sick 

leave.5 

 

                                                 
1 Application, section V. 
2 Application, section VII, para 22. 
3 Application, annex 2. 
4 Application, section VII, para 25. 
5 Ibid, para 26. 
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7. 
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11. The Applicant contends that the contested decision is unlawful.13 She 

maintains that although granting a telecommuting request is discretionary, such 

approval should not be withheld unreasonably. The Applicant relies on UNMISS 

Broadcast issued on 27 May 2020 and town hall meetings held on 18 June 2020 and 

23 September 2020, where it was communicated, among others, that a return to the 
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continued treatment and reviews by her doctors, a medical report was issued on 24 

September 2020 recommending that she should work from home. On the same day, 

the Applicant submitted the medical report to the UNMISS medical team and a 

request to telecommute. Her request was also declined on the same day and she filed 

this application on 25 September 2020. 

 
Irreparable harm 

 
15. If the decision is implemented and the Applicant travels back to her duty 
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The Applicantôs abuse of authority claim is not receivable because she did not 

exhaust internal remedies, as required. 

 
18. On the merits, the Respondent submits that the Applicant has not satisfied the 

three prerequisites for suspension of implementation of the decision. The contested 

decision is lawful because the Applicant has no right to telecommute and the manager 

has the discretion to grant the Applicantôs request for an accommodation to work 

remotely. The Chief, Child Protection Unit reasonably concluded that the Applicant 

is required to report on site because her position requires her presence on the ground. 

She has been absent from the mission area working remotely for more than the 

allowable six months. The Respondent maintains that since UNMISS Medical found 

the Applicant fit to work in the mission area and cleared to travel, there are no 

grounds to extend her telecommuting beyond 1 October 2020. 

 
19. With regard to urgency, the Respondent submits that the Applicant has not 

demonstrated suspension of the contested decision is urgent. Since 11 September 

2020, the Applicant was informed that effective 1 October she would have to return 

to her duty station. However, she waited until 25 September 2020, more than two 

weeks later to file the application. Any urgency is self-created. 

 
20. For irreparable harm, the Respondent argues that if the Applicant does not 

work remotely, she may avail herself of leave. She has produced no evidence that her 

FTA will not be renewed beyond 2 October 2020 in the normal course. Accordingly, 

the Applicant has not demonstrated irreparable harm. 

 
21. The Respondent therefore, requests the Tribunal to reject the application. 

 
Considerations 

 
22. The application is receivable. The issue is about modality of work from 

outside the duty station, which now, in the era of COVID-19, has been made widely 

available to staff members on the basis of several policy documents creating an ad 

hoc normative framework for working arrangements.  A refusal to grant permission 
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for a staff member to avail herself/himself of this modality ï which implies that 

incompliance will be sanctioned as abandonment of post - is clearly a decision in the 

matter of terms of appointment. The impugned decision is appealable before the 

Tribunal and thus may be the subject of a motion for suspension of action under art. 2 

of the UNDT statute.  

 
23. As concerns the Respondentôs argument related to ñexhausting other 

remediesò, the Tribunal recalls that the competence of the Tribunal is determined by 

the UNDT Statute alone and this competence does not fall to be modified by 

administrative issuances; likewise, the latter must not be attributed legal effect 

inconsistent with the Statute. Among others, art. 2 of the UNDT Statute determines 

expressly and exhaustively the impact of administrative proceed
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27. In summing up, the Respondentôs argument is entirely misplaced. 

 
Merits 

 
28. Under art. 2.2 of the Dispute Tribunalôs Statute, the Applicant must establish 

that: (i) the contested decision was prima facie unlawful; (ii) there is particular 

urgency; and (iii) implementation of the decision would cause irreparable harm. All 

three statutory requirements must be satisfied in order for the implementation of a 

contested decision to be suspended. 

 
29. This Tribunal agrees with the Respondent that the requirement of prima facie 

unlawfulness was not made out. The Applicant has no right to telecommute; the 

matter belongs in the area of broad managerial discretion. Whereas individual needs 

of staff members, and health impediments among them, are important considerations 

recognized in the relevant policy documents, any decision on the claim to be 

accommodated for personal reasons must also take into account the necessity to 

maintain proper operation of the Organization. The question is thus about balancing 

competing needs. 

 
30. It is undisputed ï moreover quite obvious - that the position of Protection 

Officer at the Child Protection Unit requires a presence on the ground.  The Applicant 

has been physically absent from the Mission for a year now, as after her sick leave 

she was permitted to work from home for several months. Such a long absence 

inevitably put a burden on the Unit. The Tribunal also endorses the argument that in 

so far as the claim is based on the Applicantôs condition and the pandemic, there is no 

possibility to predict that any of these elements will be alleviated in the foreseeable 

future. Perpetuating the situation thus begs the question of the Applicantôs fitness for 

work. In the latter respect, in August 2020 the Applicantôs con



  Case No.: UNDT/NBI/2020/078 

  Order No.: 188 (NBI/2020) 
 

Page 10 of 10 

31. Altogether the impugned decision does not disclose unreasonableness or 

disproportionality, as such it is not prima facie unlawful. This entails refusal of the 

application for suspension of action. The Tribunal needs not address the remaining 

issues.  

 
ORDER 

 
32. The application is refused. 

 
 

 
(Signed) 

Judge Agnieszka Klonowiecka-Milart 
Dated this 29th day of September 2020 

 

Entered in the Register on this 29th day of September 2020 

(Signed) 
Abena Kwakye-Berko, Registrar, Nairobi 

 

 


