


Case No. UNDT/NBI/2020/025
Order No. 224 (NBI/2021)

Background

1. On 11 October 2021, the Tribunal issued Judgment No. UNDT/2021/116 in this

case.

2. On 14 October 2021, the Respondent filed a motion requesting the Tribunal to
correct the Judgment. The pertinent parts of the Respondent’s motion are reproduced

below.

4. In view of the duties set out in Article 4 of the Code of conduct for
legal representatives and litigants in person, the Respondent wishes to
inform the Tribunal that, after reading the Judgment, Mr. Swanson
communicated to the Respondent’s counsel that he had not properly
recalled the details about access to the OIOS case file. He
communicated that consistent with his testimony during the hearing on
25 May 2021, he had instructed on 23 May 2019, that access to the case
file should be restricted to himself and the then acting Chief of the
Operational and Support Section. However, he had not recalled that
these instructions were not given immediate effect and OIOS staff
members in Nairobi/Vienna accessed the case file in the hours between
23 and 24 May 2019, due to the time difference between New York and
Vienna/Nairobi. Mr. Swanson informed Respondent’s counsel that the
restriction as instructed was put into effect on 24 May 2019. Mr.
Swanson also communicated that he did not prepare to testify on this
topic as it had been ruled irreceivable by the Tribunal. Since the
Respondent objected to the Applicant’s questions on this irreceivable
issue, the Tribunal instructed the Applicant to only ask Mr. Swanson
questions that were relevant to the issues properly before the Tribunal.

5. As such, Mr. Swanson communicated that as he had not properly
recalled relevant information when first asked about access to the case
file and he had no opportunity to do so as his testimony was cut short
on account of the receivability of the issue, the statement in paragraph
33 provides only a partial version of the status of access to the case file.
As set out above, access to the case file was indeed restricted on 24 May
2019, following an instruction to this effect on 23 May 2019, when the
case file was initially opened.

7. [...] the Respondent respectfully requests that the Tribunal corrects
the Judgment by striking paragraph 32 and 33, as these paragraphs relate
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(Signed)
Judge Margaret Tibulya

Dated this 18" day of October 2021

Entered in the Register on this 18" day of October 2021
(Signed)

Abena Kwakye-Berko
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