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actually happen until 8 and 9 August 2017. No further information
was provided.

On 16 November 2017, [the Applicant] was asked to give
a second written statement, which he provided [...]. He maintained,
as put forth in his earlier statement, that because he was only under
investigation as of 16 October 2016, and the “accusation” hearing only

Page 3 of 16



Case No. UNDT/NY/2018/026
Order No. 113 (NY/2018)

5. On 29 May 2018, the Respondent filed his response to the application
for suspension of action together with relevant documentation, including an ex parte
investigation report. On 30 May 2018, the Tribunal instructed the Respondent
via email to file all the documents related to the Applicant’s contractual status
between 27 February 2017 and 27 May 2018, if any, and to present a justification
for the filing ex parte of the investigation report dated 22 November 2017.
The Respondent duly filed the requested documentation and information on the same

day at 1:00 p.m.

Parties’ submissions
Applicant’s submissions

6. The Applicant’s contentions are as follows:

Prima facie unlawfulness

7. The Applicant has been notified of the non-renewal of his contract seemingly
on the ground of “facts anterior”. However, it does not appear that UNVMC is in
possession of the full facts. It appears that UNVMC has concluded from the vaguely
worded response from the Columbian prosecutor that the Applicant incorrectly
answered question 32 in the P-11 form. First, this is debatable because it does not
appear that the Applicant was formally accused until the August 2017 hearing.
Second, the letter contains no details on what the charges or facts of the case were.

8. Essentially, UNVMC is stating that the prior facts taint his suitability, but it
does not even know what those facts are. Rather, the non-renewal is a de facto
punishment for an as yet concluded or even started disciplinary process on the heels
of a poorly conducted investigation. The investigation has not established the fact
that the Applicant was arrested, charged, or formally accused of a crime at the time
he signed his P-11 form. UNVMC cannot use the investigation as the basis of

the Applicant’s non-renewal, nor can it use the P-11 form itself as the facts anterior.

9. If UNVMC wants to sanction the Applicant, it must complete

the investigation, charge him, give him an opportunity to respond, and then sanction
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him. None of that has occurred. Rather, the mission saw an earlier

Page 5 of 16



Case No. UNDT/NY/2018/026
Order No. 113 (NY/2018)

a fixed-term appointment. The reasons given for a non-renewal of appointment must
be supported by facts (Obdeijn 2012-UNAT-201).

16.  As the Secretary-General has power to terminate a fixed-term appointment for
facts anterior under staff regulation 9.3(v) and staff rule 9.6(c)(v), it is axiomatic that
the Secretary-General has the discretion not to renew a fixed-term appointment for

the same reasons.

17.  The process for non-renewal of appointment in facts anterior cases cannot be
equated to the disciplinary process set out in the Staff Regulations and Rules
(Kamugisha UNDT/2017/021, paras. 34 and 41). The Applicant’s appointment has
not been terminated under staff rule 9.6(c)(v). The scope of review of the Dispute
Tribunal is limited to the following issues: (1) was the Applicant accorded due
process; (2) was there sufficient evidence to support the factual findings of facts
anterior; and (3) do the established facts amount to unsuitability according to
the standards in the United Nations Charter and, if known, would they have precluded

the staff member from being appointed.

18. It is not the role of the Dispute Tribunal to substitute its own decision for that
of the Secretary-General regarding whether the facts anterior, if known, would have
precluded the staff member’s appointment. The Dispute Tribunal must accord
deference to the Secretary-General’s broad discretion to assess the facts anterior as
against the standards of suitability under the United Nations Charter (Sanwidi
2010-UNAT-084, para. 40, Michaud 2017-UNAT-761, para. 61).

19. Integrity is a paramount consideration in the recruitment of staff, under
art. 101(3) of the United Nations Charter. The Organization is extraordinarily
dependent on the probity and honesty of those applying for appointments. The onus is
on the job applicant to ensure that his or her job application does not contain
inaccuracies. Each job applicant is required to certify the accuracy of the information
provided. In a disciplinary process, the Organization is under no obligation to prove
that a job applicant intended to mislead the Organization in cases of non-disclosure of

information in a personal history profile (Rajan 2017-UNAT-781, paras. 39-43).
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Urgency

30.  The Applicant has not met his burden of demonstrating urgency as
any urgency is self-created. The Dispute Tribunal has consistently held that
the requirement of urgency will not be satisfied if the urgency was created or caused
by the applicant. The Dispute Tribunal has stated that “if an applicant seeks
the Tribunal’s assistance on urgent basis, she or he must come to the Tribunal at
the first available opportunity, taking the particular circumstances of her or his case
into account. The onus is on the Applicant to demonstrate the particular urgency of
the case and the timeliness of her or his actions” (Jitsamruay UNDT/2011/206,
para. 26).

31.  Accepting, arguendo, the Applicant’s assertion that he only read the email
dated 26 April 2018 from the Chief Mission Support of the UNVMC on
16 May 2018, the Applicant does not offer any explanation for the eight [8] day delay
in filing the Application.

32.  The Applicant is represented by OSLA, and the Application does not present
complex factual or legal submissions. The Applicant has failed to meet his burden
of establishing that he has acted in a timely manner. The urgency of the Applicant’s
request for the extraordinary and discretionary relief of suspension of action is
self-created.

33. In view of the foregoing, the Respondent requests that the Dispute Tribunal

reject the Application.

34. Further, upon instruction of the Tribunal on 30 May 2018, the Respondent
filed additional information related to the Applicant’s contractual status, namely
the Applicant’s Personal Action form and his Letter of Appointment from
28 February 2018 to 27 May 2018 which is dated 23 February 2018 and that
the Applicant signed on 30 May 2018, on the same day the Tribunal requested it.

35.  The Respondent also submitted that the investigation report was filed on
an ex parte basis because investigation reports into alleged misconduct are

confidential and because confidentiality is required in order to protect the integrity of

Page 9 of 16



Case No. UNDT/NY/2018/026
Order No. 113 (NY/2018)

the investigation process, which includes providing anonymity to witnesses
to encourage them
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40.  The Tribunal considers that, for an application for suspension of action to be
successful, it must satisfy the following mandatory and cumulative conditions:

a. The application concerns an administrative decision that may properly

be suspended by the Tribunal;

b. The Applicant requested management evaluation of the contested

decision, which evaluation is ongoing;

C. The contested decision has not yet been implemented:;

d. The impugned administrative decision appears prima facie to be
unlawful;

e. Its implementation would cause irreparable damage; and

f. The case is of particular urgency.

Whether the application concerns an administrative decision that may be properly

suspended by the Tribunal

41.  The Tribunal notes that in the present case, the contested decision is the

non-
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which is not contested by the Respondent. Accordingly, the Tribunal finds that
the request for management evaluation was initiated prior to the filing
of the suspension of action. The Tribunal notes that there is no evidence on record
that the Management Evaluation Unit (“MEU”) has completed its evaluation.
The Tribunal therefore finds that the Applicant’s request for such evaluation is still
pending and that the contested decision is the subject of an ongoing management

evaluation for which reason the second condition is fulfilled.

Whether the contested administrative decision was implemented

44, By Order
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by the Mission, [the Applicant] had not provided information relevant to
[the Applicant’s] suitability during the selection process to the [UNVMC]
which - if it had been known at the time of [the Applicant’s] appointment -
should have precluded [the Applicant’s] appointment. It was noted that on
the P[-]11 form, question 32 submitted to the then United Nations Mission
in Colombia (UN[V]MC) on 18 October 2016, [the Applicant] should have
answered “yes” [...] but [the Applicant] had answered “no” [...] to

the question [...]".

Regarding the reason for the non-renewal of the Applicant’s fixed-term
contract, the Tribunal notes that it makes reference to staff rule 9.6(c)(v) and
to an investigation the UNVMC conducted due to the fact that the Applicant
had not provided information relevant to his suitability during the selection
process to the Mission which, if it had been known at that time, it should have
precluded his appointment, namely that he incorrectly responded “no”
to question 32 of the P-11 form on 16 October 2016 when he completed and
signed it. This reason, according to staff regulation 9.3(a)(v) and staff rule 9.6
(c)(v), constitutes a reason for termination of a contract, which is distinct
fromthe disciplinary  reasons for termination established by
staff rule 9.6(c)(iv). The decision to terminate the contract based on any of

these legal provisions can be taken only by the Secretary-General.

The Tribunal further notes that, as results from staff rule 10.1(a) and (c),
an investigation report, together with the evidence gathered during
the
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