Chapter7
Documentation

7.1.Introduction

7.1.1. Adequatedocumentationwill makeit easierfor tax authoritiesto review a taxpayer'stransfer
pricing analysisand thereby contribute to avoidinga dispute or to a timely resolution of any
transfer pricing disputesthat may arise. Adequatedocumentationis characterisedby (i) the
sufficiencyof the details  well asto showclearlythat suchanalysishasbeenactually

conducted. Activitiesundertakento prepareand maintainappropriatedocumentswith aviewto
conformingto the arm’slengthprinciplecanbe referredto asthe “arm’s lengthdocumentation”.

7.1.3. This Chapter first introduces some existing

international guidelines on transfer pricing
documentation,which will be helpful in browsing generalissueson documentation.lIt is then
followed by a more in depth discussioron severaltopical issuesfrequently raisedin the process
of transfer pricingdocumentation,with the goal of providing practicalguidanceon suchissues.
Anannexto this Chapterwill setforth selectedcountries’legislationexampleson transferpricing
documentationand a sampletransferpricingstudy.

7.2.International Guidelineson TransferPricingDocumentation
7.2.1.0OECDOransferPricingGuidelines(2010

7.2.1.1 The OECD’guidanceon documentationis well summarizedin the following paragraphsof the
2010versionof the OECDOransferPricingGuidelines-

“5.28 Taxpayersshould make reasonableefforts at the time transfer pricing is
establishedto determine whether the transfer pricing is appropriate for tax
purposesin accordancewith the arm’slength principle. Taxadministrationsshould
havethe right to obtain the documentationpreparedor referredto in this process
asa meansof verifyingcompliancewith the arm’slength principle. However,the
extensivenes®f this processshouldbe determinedin accordancewith the same
prudent business management principles that would govern the process of
evaluatinga businessdecisionof a similar level of complexity and importance.
Moreover, the need for the documentsshould be






Outlineof the businessstructure of the organizationjncludingthe associatecenterprisesand
ownershiplinkageswithin the MNEgroup;
Information



compendiumof local documentationrequirementsin the four PATAcountriesthat may be a
usefulreferencepoint for countriessettingup a transferpricingsystem.

7.2.2.4. The Packagehas also been criticised in that it containsno guidanceasto the nature of the

comparableransactiongwhichwould dependon the law of the PAT Acountries).In other words,

no guidanceis providedasto whether localcomparablesnustbe used,or whether someform of

blended (foreign with local elements) comparable is required. As noted in Chapter 5 in

Comparability however, the reality is that for most developingcountries,there will be no local

comparablesand someform of adjustmentto foreign comparableswill often be necessary.As
many developingcountriesdo not have



7.2.3.5.The "Master file” providesa “blue print” of the companyand its transfer pricing systemthat
would be relevantfor all EUMember Statesconcerned. The Master file shouldcontaingeneral
descriptionsof the group’sbusinessstrategy,organizationaktructure, generaldescriptionof the
controlledtransactions



7.2.4.5.Insteadof a list of required documentationan alternative could be developedin the form of a
kind of disclosureform. The disclosureform should be basedon the same assumptionsas
mentioned above and strike a balancebetween the effort required by a taxpayerto obtain
information and its usefulnesdgor tax authoritiesto makea properassessment.Theform should
only be completedin relation to significantintercompanytransactions. Completingthe form
shouldbe sufficientto complywith transfer pricingdocumentationrequirementsasa full transfer
pricinganalysisis requiredto completethe form. Howeveronly upon requesta further detailed
transfer pricing report may need to be produced but this should not be required on a
contemporaneoudasis.Byintroducingsucha form the complianceburdenand compliancecosts
for MNE’s may be reduced while not compromisingon the available information for tax
authorities.Anexampleof aform is attachedin AnnexA.

7.2.4.6. Developingcountriesthat considerthe introduction of TPdocumentationrules shouldnote that
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proof shiftsto the tax administrationif a taxpayerhasfulfilled a reasonablelevel of obligations
requiredby suchdocumentationrules.

7.4.1.4. It isthereforeimportant that the documentationrulesare broad enoughto giveatrue



administration’sinterest is satisfied if the necessarydocumentswere submitted in a timely
manner when requestedin the courseof a tax assessmentthe document storage processis
therefore left to the taxpayer'sdiscretionunderthe OECIYPGuidelines.

7.4.2.5.Further, the OECDTP Guidelinesprovide some guidanceon the amount of information to be
submitted to the tax administrationat the time of tax return filing. Paragraphb.15 of OECDIP
Guidelinesecommenddimiting the amount of information requestedby a tax administrationat
the stageof tax return filing.

7.4.2.6. The basisfor this is that at the time of filing, no particular transactionhas been identified for

transferpricingreviewandthat all that is neededat that stageis enoughinformationto knowif a
further examinationis neededof particulartaxpayers.

7.4.2.7. TheOECDO PGuidelines



7.4.3.2. However, a number of countries also have incentive measuresexempting penalties against
underpayment of taxes in caseswhere obligations for proper documentation (frequently
contemporaneousdocumentation) have been fulfilled by taxpayerseven in caseswhere the
amount of taxableincome turns out to be increasedas a result of a tax audit. The principle
governingtheseincentivemeasuress often calledthe “no fault, no penaltyprinciple”.

7.4.3.3. In general,penaltiescan entail civil (or administrative)or criminal sanctions. Penaltiesmposed
for failure to meet TPdocumentationrequirementsare usuallymonetary sanctionsof a civil or
administrative, rather than a criminal, nature. Tax audit or discretionary application of TP
method$ by tax authorities using a secret comparableor socalled “deemed income”, are
sometimesseenas a type of penalty for noncompliancewith TP documentationrules. These
casesare more closelyscrutinized,and can equallybe seenasresultingin greaterrisksof nonr

compliancen suchcases.
7.4.3.4.1t would be unfair to impose sizablepenaltieson taxpayersthat exerted reasonableefforts in

goodfaith to undertakea soundtransfer analysiso ascertainarm’slength pricing,evenif, they
did not fully satisfy TP documentationrequirements.In particular, it wocivilo
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on which SMEtaxpayersor taxpayerswithout heavyinvolvementin international transactions
canbe exemptedfrom the TPdocumentationrequirements.

7.4.4.2. Thefollowing countrieshavebeenselectedassampleso demonstratespecialconsiderationgor
TPdocumentationin the caseof SME&
France

Francehasissuedguidancefor SMEsyith the effect that the mandatoryTPdocumentationrequirements
in the legislativeproposalwill only apply to large enterprises. Thus, SMEsshould only undertake TP
documentationupon a specificrequestof the Frenchtax authorities (FTA)n the courseof a tax audit. In

principle, such requests may occur only under exceptional circumstancesif the FTA has gathered
sufficientevidencesuggestinga transfer of profit to related foreign entities. However,smallcompanies
are alsoencouragedo preparecontemporaryTPdocumentation.

Germany

SMEsdo not have a duty to issue TP documentation. However, they are obliged to provide further
information and documentsabout the foreign businesgransactionswhen requestedby tax authorities.
In this case,issuanceof TP documentationless detailed than that required for larger companiesis
providedfor.

Netherlands
There are no specificrules applicableto SMEs;all enterprisesare obliged to prepare and keep TP
documentation. However,in practice,the TPdocumentationobligationis appliedin a flexible manner;
small companiesare often permitted to provide lessdetailed TP documentationas comparedto large
companies.

Poland

Enterprisesizedoesnot havean influenceon TPdocumentationrequirements.However,the volume of
the
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Therecould be severaltypesof documentationcomplianceburdensdependingon the characteristicof

the partiesinvolved. Relevantfactorsinclude a turnover of EUR8 million or more, which may trigger a

requirementto provide further and more thorough information. Another factor is whether transactions
are undertakenwith entitiesor individualsbasedin tax havenjurisdictions.

China

There are three kinds of enterprisesthat are exempt from the contemporaneousdocumentation
obligation:
Entities with annual related party salesand purchasesof lessthan 200 million RMB® and other
related party transactionsof lessthan 40 million RMB;
Entitieswithin the coverageperiod of an APAor
Entitieswith lessthan 50%foreigninvestedsharesthat only havetransactionswith domesticrelated
parties.

Korea

The method
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7.4.6.4. Firstof all, information asto the related partiesthat are involvedin the controlled transactions
at issue needsto be documented. Suchinformation includesi) an outline of businesswith
transactionparties ii) the structure of the organization,iii) ownershiplinkagewithin the MNE
group, iv) the amount of salesand operation outcome from the last few yearsprecedingthe
transaction;v) the level of the taxpayer’stransactionswith foreign
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