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1. Introduction 

Current l y elect roni c com m erce is und er dr am at i c devel opm ent, more t an gi bl es or intan gi bl e 
product s and servi ces ar e traded global l y on the Inte rnet. T his cent ur y wi tnes s es the human 
beings are enteri n g into t he digi t al econom y. With the devel opm ent  of the digi t al inform at i on 
technol og y , man y t yp es of servi c es are actual l y s uppl i ed in the c ybe rs pac e (herea ft er call ed 
“ c yber -based servi c es ”  or “ CBS ” ). The cross b order trad e in c ybe r -based servi c es brin gs 
chal l en ges to intern at i onal tax rules deal i ng with serv i ces.  

Existi ng internat i onal ta x rules deal i ng with serv i ces ar e largel y rep res ent ed b y th e rel evant 
provi s i ons of the UN Model and the OECD Model, which are d eepl y root ed in tax at i on 
princi pl es devel oped in the tradi t i onal econom y which ph ysi c al  presenc e  of the suppl i er of 
servi ces in the t erri t or y of the consum e r count ri es is nec es s ar y for se rvi ce -suppl yi n g in 
consum er count ri es. Suc h rules have appa rent l y  l agged behi nd the rapi d d evel opm ent of trade 
in servi ces in cur rent di gi t al econom y.  

To updat e the provi s i ons deal i ng with servi ces in the UN Mod el, the Subcom m i t t ee on 
Servi ces was establ i s hed b y the UN Commit t ee of Expert s on Intern at i onal Cooperat i on in 
                                                           
1  O f pro fes so r of law, Sch o o l of Law, Xiamen Un iversi t y, China. I am co n t act ed with th e emai l ad d ress of 
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el ect roni c di gi t al form at. However, the SNA 2008 does not clearl y cl ass i f y knowl ed ge -
capt uri n g product s into goods or servi ces. 7  

T he term  “ servi c e”  is also used in the GATS of the WTO. H owever, the GATS does not 
direct l y defi n e the ter m “ servi c e”  although this term is norm al l y consi dered as the 
corners t one of the GATS. There are fou r mode s of suppl y o f servi c es in the GATS, i.e., 
cross -bord er suppl y, co nsum pt i on aboard, com m erci al pr esenc e and p resenc e of natural 
person, which “are essentially def ined on the basis of the origin of the service supplier and 
consumer, and the degree and type of territorial presence which they have at the moment 
the service is delivered.” 8 Such modes of suppl y ensu re that the GATS may appl y onl y to 
the suppl y of s ervi ces with internat i onal elem ent s. 9  

With the devel opm ent of elect roni c comm er ce, these four modes o f sup pl y hav e ex pos ed 
thei r noti ceabl e sho rt co m i ngs resul t ed from the t erri t ori al fact ors us ed as a main standard for 
class i f yi n g the mode of s uppl y of servi ces in th e GATS. A “Progres s Rep ort ” adopt ed b y th e 
Counci l for Tr ade in Servi ces on 19 Jul y 1999 conce rni n g the “W or k Program m e on 
Electroni c Commerc e” alread y reco gni z ed  that “t here was part i cul a r  diffi cul t y” in maki n g a 
dist i nct i on between supp l y und er mod es 1 and 2 (“cross -bord er suppl y” and “cons um pt i on 
abroad,” resp ect i vel y) . In the United States – Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services Case i n 2004, this “ part i cul ar dif fi cul t y ”  was ment i oned b y 
the report of the P an el. 10  

Therefo re, it seem s to be quest i onabl e to appl y the defi ni t i on of the term “ servi ce”  in the 
GATS to the internat i on al tax re gi m e. Instea d, goods, servi ces and know l edge ment i oned in 
the SNA 2008 appe ar t o have stron ge r rel evan ce to the de fi ni t i on and class i fi cat i on of 
servi ces in the internat i onal tax regi m e. It see m s to the author that all servi ces, whet he r 
chan ge- eff ect i n g servi ce s or mar gi n servi c es, co ul d be mainl y class i fi ed, on the basi s of the 
combi nat i on with the goods ( ph ysi cal  object s) an d knowl edge (info rm at i on), into two t ypes: 
one is se rvi ces combi n ed with ph ysi c al objec t s, the other is se rvi ce s combi ned with 
knowl edge (info rm at i on).  

Further, in the econom i c life ph ysi cal object s an d knowl edge (in form at i o n) may somet i m es 
be as invent or y fo r sale, and somet i m es be as capi t al asset s for being product i ve tool s. 
Therefo re, for se rvi ces combi ned with ph ysi cal object s and servi c es combi ned with 
knowl edge (inform at i on), there ma y be diff erent modes of suppl y. Servi c es ma y be suppl i ed 
along wit h the deli ver y of the invent or y (includ i ng ph ysi cal object s and knowl edge). For 
example, when bu yi n g foods in a superm arket the suppl y of retai l servi ce s of foods and the 
trans fer of the owne rs hi p of foods from the sell er to the bu ye r is comb i ned toget her and 
compl et ed at same time. Servi ces ma y also be separat el y and indep ende nt l y p erform ed to 
consum ers b y the suppl i er with his/her ph ysi cal capi t al asset s (ph ysi c al ob ject s) or intan gi bl e 
capi t al asset s (knowl ed ge such as technol o g y, in form at i on, or comput e r soft ware, etc.). For 
example, for a tax i driver, his/her own or rent ed tax i is his/her capi t al asset s for the suppl y of 
trans port at i on servi ces, passen gers onl y enjo y tra ns port at i on servi ces sup pl i ed b y the driver 
                                                           
7  Ibid.  
8  
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i nform at i on product s tha t the user ne eds, whe rea s, on the other hand, the soft ware coll ect s, 
storages and anal yz es, through the behi nd plat form and fo r other pur pos es, the user ’ s 
personal d ata which is l eft volunt ari l y or compu l s ori l y b y the users duri ng th ei r usin g the 
data- an al yz i n g soft wa re. Gener al l y, these use rs ’  personal dat a is coll ec t ed b y th e data -
anal yz i n g soft w ar e witho ut an y p a ym ent, and the users are thus call ed b y s ome comm ent at ors 
as the “ fr ee labo r ” . 11  

3.   Assessment of the response of the UN Model to the electronic commerce 

3.1   Overview of the existing provisions of the UN Model dealing with services 

The curr ent internat i onal tax regi m e has been esta bl i s hed under this struct ure: with respect to 
incom e deri ved from i nternat i onal trade and inves t m ent, the resi dent count r y ex erci s es 
personal tax at i on wher e as the sour ce count r y ex erci s es terri t ori al tax at i on. Based on su ch 
prerequi s i t e, tax treat y rules class i f y incom e into different t ypes and shar e tax right between 
the resi den ce and sou rce count r y for ea ch t ype of incom e. E ssent i al l y th e scope of ter ri t ori al 
tax at i on b y the sour ce co unt r y is rest ri ct ed b y  the tax treat y rules. T h ere for e, if ther e ma y stil l 
be doubl e tax at i on resul t ed from the overl ap of tax right of both count ri es, the resi denc e 
count r y is respons i bl e for givi n g tax pa yer tax credi t or ex em pt i on for elim i nat i ng doubl e 
tax at i on . T he desi gn of the ex ist i ng provi s i ons of the UN and OECD Mode l foll ows this basi c 
struct ure.  

T he ex ist i ng provi s i ons of the UN Model deal i ng with servi ces, as indi c at ed b y M r. Brain 
Arnold, adopt diffe rent underl yi n g p rinci pl es for diff erent t ypes of s ervi ces, and ha ve 
fundam ent al incons i s t en ci es in the tax treat m ent to incom e deri ved fro m vari ous t yp es of 
servi ces. 12 The same ap proach also ex ist s in the OECD Mod el, even i n all ex ist i ng tax 
treat i es. T his ph enom en on perhaps rep res ent s th e cur rent inte rnat i onal consens us in the tax 
treat m ent to incom e d eri ved from v ari ous t ypes o f servi c es. As the tr eat y n egot i at i on is based 
on the volunt ar y  basi s, di ffer ent und erl yi n g princi pl es for diff erent t yp es o f s ervi ces mi ght b e 
desi rabl e for tax treat y part ners, throu gh which the goal of fairl y shari n g internat i onal tax 
interes t s betwe en tax tr eat y pa rt ners m a y be possi bl y real i z ed. T he re fore, fundam ent al 
incons i s t enci es in the ta x treat m ent to incom e d eri ved fro m vari ous t yp es of se rvi ces will 
cont i nue in the future.  

3.2   The response of the UN Model to the electronic commerce 

W i t h the devel opm ent  of digi t al in form at i on and network te chnol o gy, elec t roni c comm er ce, 
especi al l y t rade in c ybe r -based servi ces, chal l e nges the cur rent interna t i onal tax regi m e, 
incl udi ng the UN and OECD Model. Firstly, differ ent from tradi t i onal which shal l be 
conduct ed whol l y or part i al l y on the ph ysi c al basi s, elect roni c comm erc e man y b e condu ct ed 
and compl et ed whol l y or part i al l y in th e c yb ers p a ce virt u al l y and autom at i cal l y . That me ans, 
it is not neces s ar y for t he tax pa ye r to hav e an y fo rm of ph ysi c al pres ence in the sourc e 
count r y fo r carr yi n g on its busi nes s, esp eci al l y  trade in c yber -based s ervi ces. T he refo re, 
ex ist i ng internat i on al tax rules which rest ri ct terr i t ori al tax at i on of the source count r y with 
                                                           
11  Pierre Collin, Nico l as Colin, Task Force on Taxat i o n of th e Digital Econ o my, Rep o rt to th e Min i st er fo r th e Econo my an d 

Finance, the Min i st er fo r Ind u st rial Reco ver y, the Min i st er Delegat e fo r th e Budget and th e Mini st er Delegat e fo r S mal l 
an d Medi u m -Sized Enterpri ses, Inn o vat io n and th e Digital Econ omy , Jan. 2013. This rep o rt was as k ed  by an d has been 
su b mi t t ed to th e French Govern men t. 

12  Brain Arnold, Note on th e Taxat i on of Servi ces un d er th e Un it ed Nati o n s Mod el Tax C onven t io n, UN 
E/C.18/2010/CRP.7, 11 Octo b er, 2010, at 11 -12. 
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current l y confi nes ro yal t i es to the pa ym ent invol vi ng the comm erci al ex pl oi t at i on of the 
digi t al i z ed inform at i on i n the ele ct roni c comm e rce, and tr eat s the p a ym ent invol vi ng the 
trans m i s s i on of the digi t al i z ed inform at i on as busi nes s profi t s, acco rdi ng to the rati onal e o f 
the differ enc e betwe en the underl yi n g co p yri ght in the pro gram an d soft ware which 
incorporat es a cop y of cop yri ght ed pro gr am. W ith same unde rl yi n g rati onal e on th e 
chara ct eri z at i on of the soft ware pa ym ent, the Comment ar y indi cat es that the incom e deri ved 
from cross border tr an s act i ons invol vi ng c ybe r -based servi ces will be char act e ri z ed as 
busi nes s profi t s. Secon d, the Comment ar y ind i cat es that a comput er sever itsel f, not a 
websi t e, ma y const i t ut e a perm an ent establ i s hm ent if it perform s integr al aspect s of a cross -
border tr ans act i on, is ow ned or  le ased b y the non -resi dent ente rpri s e and is fix ed in a locat i on 
for a suffi ci ent pe ri od of time.  

In 2011, the rel evant p ar agraphs o f the Comment ar y of the OECD Model ment i oned abov e 
are rep roduc ed b y the Comment ar y of Article 12 and Article 5 of the UN Model, as a react i on 
to the devel opm ent of elect roni c comm er ce. Ho wever, as observ ed b y man y comm ent at ors, 
the chan ges made b y th e Comment ar y of the OECD Model, foll owed b y the Comment ar y of 
the UN Model, did not su bst ant i al l y solve the ch al l enges, and act ual l y refl ec t ed a ver y limi t ed 
and weak poli t i cal comprom i s e. From the tech ni cal point of view, the approach that two 
Model s take has not give n suffi ci ent consi der at i on of the foll owi ng three fa ct ors in the digi t al 
econom y: (1) the fa ct tha t there is no an y neces s ar y form s o f ph ysi c al pres e nce for a tax pa yer 
who car ri es on its busi nes s, incl udi ng trade in c yb er -
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t he devel opi n g and dev el oped count ri es, the provi s i ons of the UN Model h ave be en desi gned 
with fact ors which refl e ct the gener al modes an d char act e ri s t i cs  of inte r nat i onal trade and 
inves t m ent between dev el opi ng and dev el oped count ri es. This Model tak es into ac count the 
comprehens i ve b alanc e between intern at i onal tax interes t s enjo yed b y coun t ri es invol ved and 
other soci al and econom i c interes t s  arisi ng from internat i onal trad e and i nves t m ent betwe en 
them. 17 

Base on the balan ce me nt i oned above, it seem s that the revi s i on of the Comment ar y o f the 
UN Model in 2011 has not eff ect i vel y solved the predi cam ent that the s ource t ax at i on of 
source count ri es woul d be signi fi cant l y rest ri c t ed if these count ri es adopt the ex isti ng 
provi s i ons of the UN M odel deal i n g with s ervi c es and appl y them in ele ct roni c comm e rce. 
W ith the ex pans i on of the cross borde r trad e in c yber -based se rvi ces, the pr ospect i ve resul t of 
the rest ri ct i on of the source tax at i on is that the tax interes t s of source count ri es woul d be 
rapi dl y reduc ed and the fair shar e of the internat i onal tax interes t s arisi ng from cross border 
elect roni c comm e rce b etween resi dence cou nt ri es and source coun t r i es coul d not be 
eff ect i vel y achi eved.  

Methodol ogi cal l y, in 2011, in order to keep up with the devel opm ent of digi t al econom y, the 
UN Commit t ee of Expert s on Int ernat i onal Cooper at i on in Tax Matt ers appl i ed interpret at i on -
chan gi n g method, i.e., making th e revi s i on o f the Comment ar y o f the UN Model, rather than 
chan gi n g wordi n gs of relevant provi s i ons of the UN Model. It seem s to the author that, 
interpret at i on -chan gi n g method has its advant ages that coul d keep the pr ovi s i ons stabl e with 
an ex pans i on of th e scop e of possi bl e meani n g of wordi ngs used in the pro vi s i ons interpret ed 
to max i m um extent. However, the inte rpret at i on method has its own lim i t at i on. It does not 
work when the possi bl e meani ng o f wordi n gs use d b y a tax treat y cannot cover the new fact s 
devel oped in the real life.  

Under the di gi t al econo m y, inte rpret at i on metho d has not been enou gh t o deal i ng with the 
chal l en ges from the el ec t roni c comm erc e be caus e new fact ors in the di gi t al econom y have 
emerged and not be en effect i vel y cov ered b y th e wo rdi ngs o f the ex ist i ng provi s i ons of the 
UN Model. A notabl e feat ur e which dist i ngui s hes c yber -based servi c e s from tradi t i onal 
servi ces is that an y form of ph ysi c al pres enc e of the suppl i er of c yb er -bas ed servi ces in th e 
terri t or y of the consum er count ri es  is not requi red. T he possi bl e me ani ng of wordi ngs used b y 
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rebal an ce of intern at i ona l tax interes t s shari ng b e tween the suppl i er  count ri es and consum er 
count ri es, the improper unil at eral rest ri ct i on of tax juri s di ct i on suffer ed b y th e sourc e 
count ri es shoul d be elim inat ed, and the relevant re vi s i on of the ex ist i ng  provi s i ons of the UN 
Model deal i ng with servi ces shoul d be revi s ed ac c ordi ng to the ch ar act eri s t i c of virt ual i z at i on 
in cyb er -based se rvi ces. In oth er words, th e revi s i on will be focus ed on how to desi gn th e 
reasonabl e condi t i ons under which sour ce count r i es ma y effe ct i vel y enjo y tax juri s di ct i on to 
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l i m i t at i on of technol ogy. How ever, in the di gi t al econom y, as men t i oned above, the 
devel opm ent of netwo rk and inform at i on digi t al i z at i on technol og y has made an y fo rm of 
ph ysi cal pres ence unnec es s ar y for the suppl i er of the c yb er -based se rvi ces in the ter ri t or y o f 
the consum er count ri es. Therefo re, taki n g into ac count the fact o rs of the devel opm ent of the 
technol og y of info rm at i on, and the fact ors re fl e ct i ng the fa ct of the suppl y of c ybe r -based 
se rvi ces to consum ers lo cat ed in a cont ra ct i ng sta t e as a subst i t ut e for the fact ors of ph ysi cal 
presenc e in the above -ment i oned defi ni t i on of the term “ fe es for tech ni cal servi c es ” , th e 
ex ist i ng separat e provi s i on in some treat i es deal i ng with fees fo r tech ni ca l servi ces coul d be 
used to deal with fe es for cyb er -based te chni cal se rvi ces.  

In th e propos ed s epar at e provi s i on deal i ng with fees for c yber -based tech ni cal servi c es, the 
term “ fees for c yb er -bas ed techni cal servi c es ”  ma y be de fi ned as  “any consideration for the 
provision of any managerial, technical or consultancy services by a resident of a 
contracting state through the network to consumers in the other contracting state, 
including the provision by such a resident itself or other personnel employed or engaged 
for such a purpose.” 

In fact, the propos ed sep arat e provi s i on deal i n g with fees for c ybe r -base d techni cal servi c es 
has been support ed in pract i ce not onl y b y the above -ment i oned ex peri ences in some tax 
treat i es deal i n g with fee s for techni cal se rvi ces, but also b y Article 16 of the UN Model 
deal i ng with direct or ’ s fe es and remuner at i on  of top- level mana ge ri al offi c i al s and Article 16 
of the OECD Mod el de al i ng with dire ct or ’ s fe e s. Articl e 16 of both Mo del s re co gni z e that 
when a resi dent of a co nt ract i ng stat e as a dire ct or or a top -level mana ge ri al offi ci al of a 
compan y situat ed in the other stat e provi des his/her mana geri al servi ces to that compan y, 
his/her incom e d eri ved from his/her such se rvi ce s ma y be tax ed in that ot her stat e, whe rev er 
he/sh e provi des his/her s uch servi c es. Articl e 16 of both Model s impl i es that the fact ors o f 





 

E/C.18/2014/CRP. 9    

 

 
12 

UN or OECD Model ba sed on the respe ct i ve ch aract eri s t i cs of diff erent t ype s of se rvi ces. 
S uch arran gem ent for the tax at i on of servi ces in the UN and OECD Model impl i es that the 
princi pl es of the tax at i on of servi ces in tax treat i es are potent i al l y open, and what princi pl es 
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such case, the excess part of the payments shall remain taxable according to the 
laws of each Contracting State, due regard being had to the other provisions of 
this Convention.” 

4.2.4   Regarding the website through which an enterprise carries on its business as a 
virtual permanent establishment 

It has been widel y discus s ed that the ex ist i ng PE concept which was cr eat e d in the tradi t i onal 
econom y and d efi ned with all ph ysi cal  fact o r s is no longer fit to the digi t al econom y. 
Howeve r, subst ant i al l y, the PE is just a legal for m, the purpos e of which is to indi cat e the 
econom i c subst an ce as foll ows: an ente rpri s e o f a cont ra ct i ng stat e h as its econom i c pr esen ce 
in the other cont ract i n g st at e to such ex tent that the other cont r act i n g stat e ’ s right to tax on the 
incom e deri ved from its econom i c pr esenc e b y an enterpri s e of a cont r act i ng stat e shoul d not 
be limi t ed. T his rati onal e of the PE con cept remai ns the same wh et her an enterpri s e carri es on 
its busi nes s in the tradi t i onal econom y or digi t al econom y. Ther efor e, the PE concept shoul d 
not be rest ri ct ed  to its ex ist i ng ph ysi c al  component fact ors devel oped in the tradi t i onal 
econom y, but shoul d evol ve with the devel opment of the mode of the econom y. In this 
re gard, the con cept of t he virt ual perm anent est abl i s hm ent (the virt ual PE) or the digi t al 
perm anen t establ i s hm ent (the digi t al PE) has be en propos ed for man y ye ars, with an intent i on 
to indi cat e the econom i c  presenc e of an ent er pri s e of a cont r act i ng stat e in the other 
cont ract i n g stat e in the digi t al econom y. 19 In the concept of the virt u al PE, by an a l og y, the 
websi t e throu gh which t he busi nes s o f an ente rp ri s e is whol l y o r pa rt l y carri ed on m a y be 
re gard ed as a busi nes s place or an agent of the ent erpri s e of a cont ract i n g stat e doing busi nes s 
in the other cont ra ct i ng st at e.  
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Therefo re, the propos ed provi s i ons deal i ng with the virt ual PE and the propos ed provi s i ons 
deal i ng with fees for th e c ybe r -based servi ces are altern at i ve, but the pr opos ed provi s i ons 
deal i ng with the virt ual PE may be introdu ced i n connect i on with the p ropos ed provi s i ons 
ment i oned in 4.2.1 and 4.2.2. In othe r words, th e resi du al c yb er -based s ervi ces which m a y 
not be deal t with in the propos ed provi s i ons ment i oned in 4.2.1 and 4.2.2 could be deal t with 
b y the pr opos ed provi s i o ns deal i ng with the virt ua l PE.  

 

********** 


