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Dear Mr. Lennard

| am writing cokerning the proposal to modify the commentary on article 9 of the UN Model
Convention. USCIB quite concerned with the proposed changes, partly because of the
potential effect of those changes and partly because of the lack of process surrounding the
development of both those changes and tbé&l Transfer Pricing Manuarhis is relevant
because the proposed chan

profits that a common
understanding prevails on how the arm's length principle should be applied.” Nevertheless, the
proposal treats thaJN's Transfer Pricing Manual @asothersource of ‘authoritative
assistancein the field of transfer pricing. Th®mmentary mentions that the Manual "seeks
broad consistency" with the OEQRansfer Pricing GuidelinedHowever, if true consistency
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necessarily consistent atlalA broad consistency that penmicountries to argue that their
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committee of tax experts (paragraph 48, page 10) which provides that: "as clearly referenced in
the mandate of the Subcommittee the manual would be based on the arm's length principle
embodied in Article 9 of th&lodel, which also would require consistency with the OECD

Transfer Pricing Guidelines, to which the United Nations commentaries make a reference."
Indeed, the UN Manual itself notem its Forewordthat ‘fcJonsistency with the OECD Transfer
PricingGy o]v « Z o V *JUPZ3U * % E}A] (}J& ]Jv §Z "~u }uu]ss
accordance with the widespread reliance on those Guidelines by developing as well as
developed countries.

The rationale that the Manual was only intended to provide practio&gdance and not a

second source of authoritative guidance was the prialcipason given that it was not

necessary to have an inclusive process in developing the Manual. (See the report of the eighth
session of the committee of tax experts, paragraphgage ) The recognition of th&¥anual

as a source of authoritative guidance ratliean a practical manuas an attempt to

retroactively change thetatusof the Manua) but a Manual intended to be used as a source of
authoritative guidanceshould haveequired a more inclusive process than actually took place.
This lack of transparency has been perpetuated by the facttheaproposed changes were
developedand put forward for approvaklithout any opportunity for input by stakeholders,
including the m



position reflected in the OECDansferPricingGuidelines) whether developing or developed

be given more weight?t seems inconsistent for G20 countrigsd other noROECD countries

that are nowadvocatingor their views to be reflected in the OECansferPricing Guidelines

to accept concessions from othersrpaipating in the development of thos@uidelines and

then undercut thevery outcome of those negotiatiorsy arguingelsewherefor positions that

were rejected in that forumlf vC v}3]}v }( "( JEV ¢« Z « E 0 Av ]Jv ]vs Ev




