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I ntroduction

1. The harmful effects of international double td@a on trade of goods and
services and movements of capital, technology aedsgns are well known. The
principal goal of countries that enter into tax gentions is precisely to eliminate
that double taxation so as to promote cross-botdate and investment. That goal,
however, cannot be achieved to the extent that @otdxation is not eliminated
because countries that have entered into a taxemtion adopt different views as
regards the relevant facts or the interpretatiothefprovisions of the convention.

2. Over the last few years, the number of dispineslving tax conventions has
grown as the frequency and complexity of internadiotransactions have increased
and as more and more countries have allocated iaddit resources to the
examination of intra-group transactions.

3. The Mutual Agreement Procedure (“MAP”) processich is put forward in

Article 25 of the United Nations Model Double Takat Convention between
Developed and Developing Countries (the "UN Mode#ind is incorporated in
almost all bilateral treaties, works effectivelydaallows the resolution of the vast
majority of disputes between most countries thatehaigned tax treaties. That
process, however, is increasingly being put undeais. Both the volume and the
complexity of MAP cases have increased sharply #éimd trend is certain to
continue in the future.

4. Under paragraph 2 of Article 25 of the UN Mod#le competent authorities
“shall endeavour” to resolve MAP cases in a satisfey manner. To carry out fully
this obligation, every effort has to be made toctea satisfactory resolution of the
issues involved. Nevertheless, there is no fornemjuirement for the competent
authorities to reach an agreement and there ameftre situations in which a tax
convention dispute between two countries is simpdy solved. This is detrimental
to the credibility of the mutual agreement procasd, more generally, raises doubts
on the commitment of the respective countries titofe the provisions of their tax
conventions. Since tax conventions provide the tartainty necessary to attract
foreign investment, any doubt as to a country's witment to follow their
provisions can have detrimental effect on its cdtyao attract foreign investors.

5. Paragraph 36 of the Commentary on Article 28h&f UN Model includes the
text of a possible arbitration provision. That @graph reads as follows

"36. Some members of the Group of Experts supplotihe idea of adding to
article 25 a paragraph providing for arbitration oase the competent
authorities cannot resolve in mutual agreement difffculty or doubt arising
as to the interpretation or application of the Cemtion. An example of such an
additional paragraph could read:

'If any difficulty or doubt arising as to the inpgetation or application of
this Convention cannot be resolved by the competarnhorities in a
mutual agreement procedure pursuant to the previaumagraphs of this
article, the case may, if both competent authogitend taxpayer(s)
agree, be submitted for arbitration, provided tlaexpiayer agrees in
writing to be bound by the decision of the arbiiwat board. The
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decision of the arbitration board in a particulase shall be binding on
both States with respect to that case. The competethorities shall by
mutual agreement settle the procedures for sucdrhitration board."

6. Apart from the fact that this paragraph is preed as a mere example of what
some countries do rather than as a recommendedispoay it only provides for
arbitration as long as both competent authoritied the taxpayers agree and would
not, therefore, ensure a final resolution of a taxvention dispute. Also, the UN
Model does not provide any guidance as to how tidtration process should work
in practice.

7. Binding dispute resolution procedures are alyehding implemented in the

trade and investment context which result in alfimad binding conclusion to such
disputes. As non-tax barriers to trade and investmere eliminated, tax issues
assume greater and greater importance. It istbhes important to also ensure that
such issues are finally resolved.

8. As explained in sections | and Il below, bdtte European Union and the
OECD have recently made significant progress inriowng the process for solving
tax convention disputes between countries. Givenitiportance of improving trade
and investment flows between developing and devadogountries, it seems entirely
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within the European Union is that the arbitratioroyision of tax treaties is
almost never invoked. The claim is made, nevertdgl¢hat the existence of an
arbitration provision tends to promote prompt satténts. No data were
available to show whether settlements were beinglenmore promptly as a
result of an arbitration provision or whether thecitsions made under the
threat of arbitration were appropriate ones.

43. Many developed and developing countries ar@tsca about the merits of

including an arbitration provision in the United tNens Model Convention. It

was suggested that the Group of Experts had massprg matters to address.
A concern was expressed that a developing countighinbe put at a

disadvantage in an arbitration proceeding becatseeisources and expertise
may be much less than those at the command of aldgsd country on the

opposite side of an arbitration process. It wadnestted that an arbitration

event would cost €50,000, a very significant sum tioe tax departments of
many countries.

44. Arbitration might be an attractive option tfdould be implemented at
low cost and resulted in prompt and fair decisidbhsvould be undesirable if it

imposed heavy costs or if the threat of arbitraticesulted in hasty, ill-

considered settlements. The proponents of arbitnathave assumed that
arbitrators would be neutral and competent and thdtitrators could be

supplied when a country did not have the resoutcesngage an arbitrator.
Whether these assumptions are warranted is far friemar."

22. The main conclusions that can be derived fromdiscussions by the Ad Hoc
Group of Experts are:

— there is strong business support for the inclugibarbitration provisions in
tax treaties;

— whilst business tend to support binding arbitraficnany governments are
concerned about "surrender[ing[ their power to tset rules to an outside
authority";

— the are concerns that a developing country mighpbt at a disadvantage in
an arbitration proceeding because its resourceseapértise may be much
less than those at the command of a developed cpomntthe opposite side
of an arbitration process;

— arbitration might be an attractive option if itudd be implemented at low
cost and resulted in prompt and fair decisionsyduld be undesirable if it
imposed heavy costs or if the threat of arbitrati@sulted in hasty, ill-
considered settlements.

Optionsfor futurework

23. The Committee should determine whether and thmnissue of arbitration and,
more generally, dispute resolution should be deih in the UN Model.

24. At a minimum, there is a room for improving theactical application of the
mutual agreement procedure. In many countries, tbatact details of the
competent authorities and the process to be foltbwe bring forward a mutual
agreement case are not well known. Guidance coeldotovided on the typical
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organization of the competent authority functiovrk could also be undertaken to
analyse time limitations and other domestic law uiegments which sometimes
prevent an agreement in the context of a mutuaéament procedure. The OECD
work on these topics could be useful for these pees.

25. An attempt could also be made to design antration mechanism adapted to
the relations between developed and developing wam If costs and resources
are indeed a major obstacle for developing coustrame could explore a simplified
"last-best-offer" type of arbitration where a singl



