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Outline��for��Chapter��on��Taxing��Capital��Gains��

��

This��chapter��wi l l ��prov ide��an ��ove r v i ew ��o f ��the��po lic y, ��administration��and��com p liance ��is s u es ��

s ur rou nding��the��taxation ��o f ��capital ��gains ��realized��o n ��the��sale ��of ��domestic��assets ��and��the��shares��of ��

domestic��co m panies ��by ��fo re igners. ��It ��tr i e s ��to ��take ��a��fresh��l oo k ��at ��s o me ��of ��the��fu ndamental��p ol i cy ��

q ue st io n s ��and��i m p l em e ntation ��o p ti on s ��s u r rou nding��taxation ��of ��capital ��gains ��from ��the��persp ective ��

o f ��developing��co u ntr i e s. ��For ��reasons ��of ��s pace, ��le s s ��emphasis��wi l l ��be ��given ��to ��p urel y ��l egal ��i s s ues, ��

i nc l uding��tax ��treaty ��i s s u e s ��that��are ��n ot ��salient ��in ��p ractice. ��

��

��

Introduction��

��

I. Why��tax ��capital ��gains ��o n ��the��disposition��o f ��shares��by ��foreigners? ��

This��s e cti on ��w i ll ��address��polic y ��qu estion s ��s u ch��as ��the��fo ll ow i ng: ��

�z What��i s ��the��relation ship��of ��taxing ��capital ��gains ��to ��taxing ��dividend��distributions��from ��a��

co r p oration? � � � �

�z How ��l ike ly ��i s ��it ��that��capital ��gains ��on ��the��shares��of ��a��co r p oration ��w il l ��reflect ��lo cation �rs pe c ifi c ��

re nt? ��

�z How ��i m p o r tant ��a��just ification ��for ��taxing ��capital ��gains ��is ��the��p ros p ec t ��o f ��tax ��avoidance?��

�z What��i s ��the��l ike ly ��reve n ue ��benefit ��from ��im p le m e nt ing ��capital ��gains ��taxation? � � � �

�z Should��p ublicly �rtraded��shares��be ��exe mp t? ��

��

II. Determining ��the��tax ��base ��and��tax ��rate ��fo r ��taxing ��capital ��gains ��

This��s e cti on ��w i ll ��address��polic y ��and��l egal ��q u esti on s ��and��i s s ues ��s uch:��

�z Gross ��v. ��net ��in co m e ��taxation ��

�z What��expe n s e s ��should��be ��allowed��i n ��com p uting ��the��magnitude��of ��capital ��gain? ��

�z The��po s s ibility ��o f ��o ffs etting ��capital ��and��o ther��l os s es ��

�z Whether��to ��tax ��fore ign ��exchange��gain � � � �

�z Should��there��be ��exe m pti on s ��fo r ��cor p orate ��re organization s, ��etc.? � � � �

��

III. Enforce m e nt ��i s s ues ��w ith��re sp ect ��to ��p r i vately ��held��shares��

This��s e cti on ��w i ll ��address��legal ��and��administrative��i s s ue s ��s uch��as: ��

�z The��re s pec ti ve ��advantages��and��disadvantages��o f ��s e l f �rdeclaration,��third�rparty ��reporting, ��and��

wi thholding��

�z The��im p or tance ��of ��vo l untary ��co m pl iance ��

�z Foreign ��exchange��and��other��p ractical ��is s u es ��facing ��co m pl iance � � � �

�z Valuation ��is s u e s ��i n ��re lated��party ��transfers ��

��

IV. Should��indirect��t ransfers ��be ��taxed?��

This��s e cti on ��w i ll ��address��polic y ��is s u es ��s u ch��as: ��

�z Offshore��markets ��for ��trading��i n ��FDI��

�z Recent ��approaches��fo r ��taxing ��i ndirect��transfers ��in ��India,��China,��and��other��countr ies ��

�z The��s ou rc e ��approach��v. ��the��l o ok �rthrough��approach��

��
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V. Tax ��Treaties ��

This��s e cti on ��w i ll ��address��polic y ��and��l egal ��i s s ue s ��s uch��as: ��

�z The��standard��OECD/UN��position s ��on ��taxing ��capital ��gains ��

�z Actual ��treaty ��p ractice ��

��

VI. Legal ��Issues � � � �

�z Special ��con s iderations��fo r ��taxing ��capital ��gains ��earned��by ��fore ign ��individuals��

�z s ou rc e ��r ul es ��and��treaty ��re s ourcing ��r ul e s ��

��


