











3. Status

4. Terms Used
UN Model United Nations Model Double Taxation Convention between Developed and Developing
Countries

OECD Model OECD Model Tax Convention on Income and on Capital

CGT

GAAR

SAAR

5. The Issues

5.1.Should c


http://www.un.org/esa/ffd/documents/UN_Model_2011_Update.pdf

type of asset type of disposition
type of gain

5.2.Arguments for taxing capital gains


http://www.victoria.ac.nz/sacl/centres-and-institutes/cagtr/pdf/tax-report-website.pdf
http://www.victoria.ac.nz/sacl/centres-and-institutes/cagtr/pdf/tax-report-website.pdf

5.3.Arguments against taxing capital gains
not

partial


https://fas.org/sgp/crs/misc/R40411.pdf
http://www.fraserinstitute.org/uploadedFiles/fraser-ca/Content/research-news/research/publications/economic-costs-of-capital-gains-taxes-in-canada-chpt.pdf
http://www.fraserinstitute.org/uploadedFiles/fraser-ca/Content/research-news/research/publications/economic-costs-of-capital-gains-taxes-in-canada-chpt.pdf



http://crfb.org/blogs/capital-gains-and-tax-reform

5.4.1f capital gains are taxed, what should be taxed and how should that be
done?

stand-alone CGT






without



http://www.kra.go.ke/notices/pdf2014/Capital-Gains-Tax-Guidelines.pdf
http://www.kra.go.ke/notices/pdf2014/Capital-Gains-Tax-Guidelines.pdf

Box 1: One Non- § iewon the Timing of Receipts Issue

The view expressed below may be valid based on the assumption that the purchaser in the transaction
giving rise to the capital gains tax can deduct the purchase price (including capital gains realized by the
seller) from taxable income arising from extractive activities:




5.6.

i

0


http://www.oilandgaslawdigest.com/ogagreements/farmout-agreements-basics-negotiations-motivations/

Box 2: From the United States Internal Revenue Service Oil and Gas Handbook:*

1. Frequently promoters, accountants, lawyers, geologists, operators, and others receive an interest in an
oil and gas drilling venture in return for services rendered. These services may have been rendered in
acquiring drilling prospects, evaluating leases, packaging the drilling program, or, in general,



http://www.irs.gov/irm/part4/irm_04-041-001.html
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http://www.legislation.gov.uk/ukpga/Geo5/22-23/4/section/3
http://www.finmin.nic.in/the_ministry/dept_revenue/draft_report_IT.pdf
http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Energy-and-Resources/gx-er-oil-and-gas-taxguide-norway.pdf
http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Energy-and-Resources/gx-er-oil-and-gas-taxguide-norway.pdf



http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf
http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf
http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf



http://www.eac.int/customs/index.php?option=com_docman&task=doc_download&gid=65&Itemid=106
http://www.eac.int/customs/index.php?option=com_docman&task=doc_download&gid=65&Itemid=106







9. What are the Double Tax Treaty Aspects?



Box 5: Capital Gains under the Model Tax Conventions

Capital Gains under the UN Model: Article 13 (o]




10. Article 13 (Capital Gains) and Indirect Transfers

Paragraph 1






itself


http://www.un.org/esa/ffd/documents/UN_Model_2011_Update.pdf



http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-9789264219120-en.htm
http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-9789264219120-en.htm
http://dx.doi.org/10.1787/9789264241695-en







Article 14.4 of the Hong-Kong - Malaysia Double Tax Treaty (2012):

Protocol to the Treaty between Spain and Mexico (1992):












Box 6: The meaning of "immovable property in South Africa:
The capital gains tax provisions inter alia apply to the following assets of a person who is not a resident:

immovable property situated in the Republic held by that person

any interest or right of whatever nature of that person to or in immovable property situated in the
Republic

rights to variable or fixed payments as consideration for the working of or the right to work
mineral deposits, sources and other natural resources.

An interest in immovable property situated in the Republic inclu-5(i131a TIETBT )] TIETBT







Box 9: A Case in Point: Peru
) - iz

By Law no 29663 of February 15 2011,capital gains of non-residents of Peru from the indirect transfer of




12. Other Approaches to Tax Indirect Transfers A in Compliance with
Tax Treaties

emphasis
added

general anti-abuse rules






Box 10: A Case in Point: China
General anti-abuse rule in domestic law, with a specific enforcement regulation for indirect transferss

Under Article 47 of the Corporate Income Tax Law of China introduced in 2008, if taxable income is reduced
as a result of arrangements with no reasonable commercial purpose, the tax authorities can make
adjustments.

According to State Administration of Taxation Order 32 published in 2014, a general administrative guidance
on the application of Article 47, two major features of a tax avoidance arrangement are required to justify its
denial under Article 47, being that: (a) its sole or main purpose is to obtain tax benefit; and (b) its legal form
is not commensurate with its economic substance.36

Additionally, Public Notice 7 was released in 2015 as an enforcement regulation to specifically handle indirect
transfers.3” This new regulation replaces previous rules under Circular 698 issued in 2009. Under Public
Notice 7, an indirect transfer will be re-characterized as a direct transfer of “China Taxable Property” if the
following requirements are all satisfied:

(a) a non-resident entity transfers equity or other similar interests in an offshore holding entity that
directly or indirectly holds China Taxable Property;

(b) the result of the transfer is in substance the same as or similar to the direct transfer of the China
Taxable Property;

(©) the transfer is made by the non-resident entity through arrangements lacking reasonable commercial
purpose; and

(d) the non



http://www.ey.com/Publication/vwLUAssets/EY-CTIN-2014002-ENG/$FILE/EY-CTIN-2014002-ENG.pdf
http://www.ey.com/Publication/vwLUAssets/EY-CTIN-2014002-ENG/$FILE/EY-CTIN-2014002-ENG.pdf
http://www.chinatax.gov.cn/n810341/n810755/c1491377/content.html

Box 10 A: A Case in Point: China A Public Notice 7 Factors38










Box 11: A Case in Point: Tanzania (deemed realization of gains by the underlying entity whose


http://www.un.org/esa/ffd/wp-content/uploads/2014/11/10STM_PresentationBajungu.pdf

14. Enforcement Issues


http://www.cadwalader.com/CN/assets/client_friend/CWT_C&FMemo_SAFECir698).pdf






http://www.un.org/esa/ffd/wp-content/uploads/2014/11/10STM_PresentationBajungu.pdf
http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf
http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf
http://www.bakermckenzie.com/files/Publication/fb4c9971-e2a6-444e-a095-f89f2474ce1e/Presentation/PublicationAttachment/1b355717-dacb-4e84-9188-a15b64ff29ff/al_china_indirectransferregulation_feb15.pdf
http://www.cadwalader.com/CN/assets/client_friend/CWT_C&FMemo_SAFECir698).pdf
http://www.fraserinstitute.org/uploadedFiles/fraser-ca/Content/research-news/research/publications/economic-costs-of-capital-gains-taxes-in-canada-chpt.pdf
http://www.fraserinstitute.org/uploadedFiles/fraser-ca/Content/research-news/research/publications/economic-costs-of-capital-gains-taxes-in-canada-chpt.pdf
http://www.ey.com/Publication/vwLUAssets/EY-CTIN-2014002-ENG/$FILE/EY-CTIN-2014002-ENG.pdf
http://www.ey.com/Publication/vwLUAssets/EY-CTIN-2014002-ENG/$FILE/EY-CTIN-2014002-ENG.pdf
http://www.mofep.gov.gh/?q=news/010212

T L Hungerford

IMF Fiscal Affairs Department Fiscal Regimes for Extractive Industries: Design and Implementation

Daniel K. Kalinaki

Kennedy Munyundi and others

OECD


https://fas.org/sgp/crs/misc/R40411.pdf
https://www.imf.org/external/np/pp/eng/2012/081512.pdf
http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-9789264219120-en.htm
http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-9789264219120-en.htm
https://taxpolicy.ird.govt.nz/sites/default/files/news/2000-09-12-speech-oliver-capital-gains.doc
http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf
http://www.un.org/esa/ffd/documents/UN_Model_2011_Update.pdf
http://www.victoria.ac.nz/sacl/centres-and-institutes/cagtr/pdf/tax-report-website.pdf
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Annex II: Symmetry in Capital Gains Taxation



Cash Tax Calculation

Symmetry ~ AGIiGT € "ASY EZ+ dAGGET EZ GEZDKZY &Z0 ZUGT ;1UDPAI ZTIESZaG SYESIGDH EAIG


http://www.oecd.org/tax/part-1-of-report-to-g20-dwg-on-the-impact-of-beps-in-low-income-countries.pdf




