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REVISED DRAFT ARTICLE XX AND COMMENTARY 
UNITED NATIONS MODEL TAX CONVENTION 

Article XX – Fees for Technical and Other Services 
 
 
1. Fees for technical services arising in a Contracting State and paid to a resident of the 
other Contracting State may be taxed in that other State. 
 
2. 
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4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of fees 
for technical services, being a resident of a Contracting State, carries on business in the other  
Contracting State in which the fees for technical services arise through a permanent 
establishment situated in that other State, or performs in the other Contracting State 
independent personal services from a fixed base situated in that other State, and the fees for 
technical services are effectively connected with 
 

a) such permanent establishment or fixed base, or 
b) business activities referred to in (c) of paragraph 1 of Article 7. 
 

In such cases the provisions of Article 7 or Article 14, as the case may be, shall apply.  
 
5. For the purposes of this Article, subject to paragraph 6, fees for technical services 
shall be deemed to arise in a Contracting State if the payer is a resident of that State or if the 
person paying the fees, whether that person is a resident of a Contracting State or not, has in a 
Contracting State a permanent establishment or a fixed base in connection with which the 
obligation to pay the fees was incurred, and such fees are borne by the permanent 
establishment or fixed base. 
 
6. For the purposes of this Article, fees for technical services shall be deemed not to 
arise in a Contracting State if the payer is a resident of that State and carries on business in 
the other Contracting State or a third State through a permanent establishment situated in that 
other State or the third State, or performs independent personal services through a fixed base 
situated in that other State or the third State and such fees are borne by that permanent 
establishment or fixed base. 
 
7. Where, by reason of a special relationship between the payer and the beneficial owner 
of the fees for technical services or between both of them and some other person, the amount 
of the fees, having regard to the services for which they are paid, exceeds the amount which 
would have been agreed upon by the payer and the beneficial owner in the absence of such 
relationship, the provisions of this Article shall apply only to the last-mentioned amount [the 
amount that would have been agreed upon in the absence of such relationship]. In such case, 
the excess part of the fees shall remain taxable according to the laws of each Contracting 
State, due regard being had to the other provisions of this Convention. 
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REVISED DRAFT COMMENTARY ON ARTICLE XX – FEES FOR TECHNICAL 
SERVICES 

 
 
A. General Considerations 
 
1. Article XX was added to the United Nations Model Convention in 2016 to allow a 

Contracting State to tax fees for certain technical and other services made to a resident 
of the other Contracting State on a gross basis at a rate to be negotiated by the 
Contracting States. In general, a Contracting State is entitled to tax fees for technical 
services if the fees are paid by a resident of that State or by a nonresident with a 
permanent establishment or fixed base in that State if the payments are borne by the 
permanent establishment or fixed base; it is not necessary for the technical services to 
be performed in that State. 

 
2. Until the addition of Article XX, income from services, including income from 

technical services, derived by an enterprise of a Contracting State was taxable 
exclusively by the State in which the enterprise was resident. However, if the 
enterprise carried on business through a permanent establishment in the other State 
(the source State) or provided professional or independent personal services through a 
fixed base in the source State, the source State was entitled to tax the income 
attributable to the permanent establishment or fixed base under Article 7 tehe 
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mean payments for the use of, or the right to use, any copyright, patent, trademark, 
design, plan, secret formula or process, any industrial, commercial or scientific 
equipment, or information concerning industrial, commercial or scientific experience. 
In general, royalties mean payments for the use of, or the right to use, intellectual 
property, equipment or know-how (information concerning industrial, commercial or 
scientific experience). Thus, royalties involve the transfer of the use of or the right to 
use property or know-how. In contrast, typically when an enterprise provides services 
to a customer, the enterprise does not transfer its property or know-how or experience; 
instead, the enterprise simply performs work for the customer. Under a so-called 
“mixed contract,” an enterprise may provide both services and the right to use 
property or know-how to a customer. In such situations, in accordance with paragraph 
12 of the Commentary on Article 1
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profits or file tax returns. Moreover, if necessary, enterprises of one Contracting State 
that are substantially involved in the economy of another Contracting State can take 
steps to establish a permanent establishment or fixed base in that State to ensure that 
the profits derived from the services performed through that permanent establishment 
or fixed base are taxable by that State on a net basis. 
 
[22.] Article XX does not require any threshold, such as a permanent establishment, 
fixed base or minimum period of presence in a Contracting State as a condition for the 
taxation of fees for technical and other similar services. In this regard, Article XX is 
significantly different from Article 7 and Article 14, which require a relatively high 
threshold for source-
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payments are not subject to tax by the first Contracting State in which the payers are 
resident if the technical services are performed outside the Contracting State. 
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[31.] Article XX deals only with fees for technical services arising in a Contracting 
State and paid to a resident of the other Contracting State who performs those 
services. It does not, therefore, apply to fees for technical services arising in a third 
State. Paragraphs 5 and 6 specify when fees for technical services are deemed to arise 
in a Contracting State and deemed not to arise in a Contracting State. However, unlike 
Articles 10 and 11, which do not apply to dividends paid by a company resident in a 
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on the gross fees may result in an excessive effective tax rate on the net 
income derived from the services;  

� The potential benefit of applying the same rate of withholding tax to both 
royalties under Article 12 and fees for technical services under Article XX 
(see Example 5, paragraphs 82 and 83). 

� the fact that a reduction of the withholding rate has revenue and foreign-
exchange consequences for the source country; and 

� the relative flows of payments for technical services (e.g., from developing 
to developed countries). 
 

[36.] Article XX applies notwithstanding Article 14. Under Article 14, income from 
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exemption merely on account of the status of the direct recipient of the income as a 
resident of the other Contracting State. The direct recipient of the income in this 
situation qualifies as a resident but no potential double taxation arises as a 
consequence of that status since the recipient is not treated as the owner of the income 
for tax purposes in the State of residence.  
 
[44.] It would be equally inconsistent with the object and purpose of the Convention 
for the State of source to grant relief or exemption where a resident of a Contracting 
State, otherwise than through an agency or nominee relationship, simply acts as a 
conduit for another person who in fact receives the benefit of the income concerned. 
For these reasons, the report from the OECD’s Committee on Fiscal Affairs entitled 
“Double Taxation Conventions and the Use of Conduit Companies”1 concludes that a 
conduit company cannot normally be regarded as the beneficial owner if, though the 
formal owner, it has, as a practical matter, very narrow powers which render it, in 
relation to the income concerned, a mere fiduciary or administrator acting on account 
of the interested parties. 

_____________________ 
1. Reproduced at page R(6)-1 of Volume II of the full-length version of the OECD Model Tax Convention. 
 

[45.] In 
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individual assessment. As with other provisions of the United Nations Model 
Convention, procedural questions are not dealt with in the Article. Each State is able to 
apply the procedure provided in its own law. 
 

Paragraph 3 
 

[50.] This paragraph specifies the meaning of the phrase “fees for technical 
services” for purposes of Article XX. The definition in paragraph 3 is exhaustive. 
“Fees for technical services” are limited to the payments described in paragraph 3; 
other payments for services are not included in the definition and are not dealt with in 
Article XX.  
 
[51.] Article XX applies only to fees for technical services, and not to all payments 
for services. Paragraph 3 defines fees for technical services as payments for 
managerial, technical or consultancy services. Given the ordinary meanings of the 
terms “managerial,” “technical” and “consultancy,” the fundamental concepts 
underlying the definition of fees for technical services are that the services must 
involve the application by the service provider of specialized knowledge, skill or 
expertise on behalf of a client or the transfer of knowledge, skill or expertise to the 
client, other than a transfer of information covered by the definition of “royalties” in 
paragraph 3 of Article 12. Services that do not involve the application of such 
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pharmacists, and other occupations, such as scientists, academics, etc., may also 
constitute technical services if those services involve the provision of specialized 
knowledge, skill and expertise. 
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articles of the United Nations Model Convention dealing with various types of 
services do not contain any definition of the term “services.” Neither Article 14, 
which deals with professional and other independent personal services, nor Article 19, 
which deals with services rendered to the government of a Contracting State, provides 
a definition of the term “services.” Similarly, the General Agreement on Trade in 
Services does not contain any definition of the term “services.” 
 
[70.] Although the term “services” in the phrase “fees f
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contains a provision identical to Article XX of the United Nations Model Convention. 
Under paragraph 3 of Article XX, the payments made by health services corporation, 
a resident of State S, to X would be considered to be fees for technical services that 
arise in State S, irrespective of whether the surgery is performed in State S or State R. 
As a result, the payments would be taxable by State S in accordance with paragraph 2 
of Article XX.  
 
[75.] Example 3: R Company is a resident of State R. R Company’s business is 
the collection, organization and maintenance of various databases. R Company sells 
access to these databases to its clients. One of R Company’s clients is Company S, a 
resident of State S. State R and State S have a tax treaty that contains a provision 
identical to Article XX of the United Nations Model Convention. The payments that 
R Company receives from S Company for access to its databases would not be fees 
for technical services within the meaning of paragraph 3 of Article XX. Although R 
Company used its knowledge, skill and expertise in creating the database, the services 
that R Company provides to S Company – access to the database – do not involve the 
application of R Company’s knowledge, skill and expertise for the benefit of S 
Company. Accordingly, Article XX would not apply to the payments. 
 
[76.] If, however, S Company entered into a contract with R Company under which 
R Company created a specialized database tailored for S Company’s use from 
information supplied by S Company, the payments by S Company to R Company 
would be fees for technical services under paragraph 3 of Article XX. In this situation, 
R Company would be applying its knowledge, skill and expertise for S Company’s 
benefit. As a result, the payments would be taxable by State S in accordance with 
paragraph 2 of Article XX. It would not matter whether R Company performed all or 
any part of the services of creating the database in State S. 
 
[77.] Example 3:  R Company, a resident of State R, is engaged in the insurance 
business in both State R and State S. R Company provides insurance against a wide 
variety of risks. State R and State S have a tax treaty that is the same as the United 
Nations Model Convention, including Articles 5, 7 and XX. R Company would be 
deemed to have a permanent establishment in State S under paragraph 6 of Article 5 
to the extent that it collects premiums or insures risks in State S other than through an 
agent of independent status. Therefore, by virtue of paragraph 4 of Article XX, R 
Company’s insurance activities in State S would be taxable by State S in accordance 
with Article 7, and Article XX would not apply. 
 
[78.] Even if R Company is not deemed to have a permanent establishment in State 
S under Article 5, Article XX would not apply because the insurance premiums 
received by R Company cannot be considered to be fees for technical services within 
the meaning of paragraph 3 of Article XX. Although R Company uses its knowledge, 
skill and expertise to develop its various insurance products that are sold to its clients, 
R Company is not applying its knowledge, skill and expertise directly for the benefit 
of each particular client. 
 
[79.] Example 4: R Company is a financial institution resident in State R. R 
Company provides a wide variety of financial services to its customers, including 
acceptance of deposits, extension of credit, credit and debit cards, payment and 
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transmission services, bankers drafts, guarantees, foreign exchange, negotiable 
instruments, derivative products, investment research and advisory services. R 
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would not be royalties because R Company is not transferring its specialized 
knowledge, skill or experience to S Company. On the facts of example 5, R Company 
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income derived from the technical services. However, it may be useful for countries 
to clarify these issues during the negotiation of the treaty (see paragraphs 9 and 10 of 
the Commentary on Article 14).  
 

Paragraphs 5 and 6 
 

[88.] Paragraph 5 lays down the principle that the State in which fees for technical 
services arise for purposes of Article XX is the State of which the payer of the fees is 
resident or the State in which the payer has a permanent establishment or fixed base if 
the fees for technical services are borne by the permanent establishment or fixed base. 
It is not necessary for the services to be performed in the Contracting State in which 
the payer is resident or has a permanent establishment or fixed base. Whether a person 
is a resident of a Contracting State for purposeulof 
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[98.] Example 7: The facts are the same as in Example 6, except that the fees for 
technical services are borne by S Company’s permanent establishment in State R or in 
a third State. 
 
[99.] In this case, since the fees for technical services are borne by a permanent 
establishment of S Company situated outside State S, paragraph 6 applies to deem the 
fees for technical services not to arise in State S. Consequently, the fees for technical 
services are not taxable by State S under paragraph 2 of Article XX but are taxable 
exclusively by State R under paragraph 1 of Article XX.  
 
[100.] In this situation, the Convention denies State S the right to tax the fees for 
technical services despite the fact that the fees are paid by a resident of State S. This 
result is justified because the fees relate to a business carried on by a resident of State 
S outside State S, either in the other Contracting State – State R – or in a third State. 
In such a situation, where the fees for technical services are deductible in computing 
the profits of a business attributable to a permanent establishment situated in another 
country or in computing the income from independent personal services furnished 
through a fixed base situated in another country, those payments have a closer 
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both of them and some other person, the amount of the fees paid exceeds the 
amount which would have been agreed upon by the payer and the beneficial owner had 
they stipulated at arm’s length. It provides that in such a case the provisions of the Article 
apply only to that last-mentioned amount and that the excess part of the fees for 




