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Overview of Practical Portfolio

� Introduction

� Tax policy assessment manual

� Designing and drafting domestic legislation and 

negotiating tax treaties legislation to prevent base 

erosion with respect to income from services

� Tax administration manual

1



2

Introduction

� OECD/G20 project on Base Erosion and Profit Shifting 

(BEPS)

� UN activities with respect to BEPS:

– Subcommittee on BEPS

– Subcommittee on Transfer Pricing work on transfer pricing 

aspects of BEPS

– Capacity Development Unit book on aspects of BEPS of most 

importance to developing countries
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Introduction

� Report to the G20 Developing Country Working Group, 

September 2014, recommended the development of 

toolkits to assist developing countries to combat BEPS

� Capacity Development Unit has embarked on a project 

to produce a series of Practical Portfolios dealing with 

aspects of BEPS

� First Practical Portfolio (PP) deals with services
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Introduction

� Purpose of the PP on services: intended for the use of 

tax officials from developing countries to 

– Understand the causes of BEPS

– Identify the risks of BEPS

– Assess the options available to counter BEPS

� PP  focuses on BEPS; it does not deal 

comprehensively with all aspects of the taxation of 

income from services
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Introduction

� PP on Services is intended to be used as a diagnostic 

tool for tax officials to review their domestic tax 

systems and tax treaties to determine if, and to what 

extent, they are facilitating BEPS

� PP does not focus on any particular country

� Approach is practical, with examples, charts, 

checklists, sample legislation and sample forms
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Domestic Law

� Identification of basic patterns of taxing income from 

services:

1. Income derived by residents from services performed outside your 

country

2. Income derived by nonresidents from services performed in or used in 

your country

� Your tax base may be eroded if your country does not 

tax income from services or if it allows the deduction 

of payments for services
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Domestic Law

� Most countries do not define “services”

� However, if income from services or from certain types 

of services is taxed differently from other income or 

other types of services, domestic law must distinguish 

between the various types of services

� Meaning of services is generally broad
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Domestic Law

� Distinguishing between payments for services and 

other payments, such as royalties, is often difficult

� Mixed contracts are especially difficult

� Some countries consider that services must involve 

activities performed by individuals; therefore, 

automated activities are not services 
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Residents Earning Foreign Source 
Income from Services

� If your country exempts all income from services 

performed outside your country, in effect, it is taxing 

on a territorial basis

� If your country exempts some income from services to 

eliminate double taxation, residents will have an 

incentive to earn low-taxed foreign income from 

services

� The source of income is critical for this purpose
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Residents Earning Foreign Source 
Income from Services

� If your country uses a foreign tax credit (FTC) to 

eliminate double taxation, the credit should be limited 

to your country’s tax on the foreign income

� For purposes of the limitation on the FTC, source of 

income is critical and expenses must be properly 

allocated to the foreign income

� Does your country use a worldwide, per country or 

item-by-item limitation?
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Residents Earning Foreign Source 
Income from Services

� Source of income from services is generally the place 
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Nonresidents Earning Domestic 
Income from Services

� Almost all countries tax nonresidents earning income 

from services in their country

� Critical issue is determining the source of the income

� Some countries also tax payments to nonresidents for 

services performed outside the country

– The only effective ways to enforce this tax are withholding or 
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Nonresidents Earning Domestic 
Income from Services

� Basic patterns for taxing income from services 

performed in a country:

– Tax all income from services on a net basis or by way of a 

withholding tax

– Tax only if a threshold is met (e.g., PE or fixed base)

– Tax only if nonresident is present or performs services in the 

country  for a minimum time
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Nonresidents Earning Domestic 
Income from Services

� Basic patterns for taxing services consumed or used in 

a country:

– All payments to nonresidents for services subject to withholding 

tax 

– All deductible payments to nonresidents are subject to withholding 

tax

– All deductible payments by nonresidents carrying on business 

through a PE or fixed base to nonresidents are subject to 

withholding tax

19





12

UN and OECD Models

� Several limitations imposed by Models on a country’s 

ability to tax nonresidents on income from services

� If country does not tax income from services under its 

domestic law, limitations in tax treaties are irrelevant

� Limitations can be used to erode country’s tax base

22

Limitations on the Taxation of 
Nonresidents: Article 15

� General rule – no taxation unless:

– Employment is exercised in the country and

• Employee is employed by a resident of the country or by a 

nonresident with a PE or fixed base in the country and 

salary or wages borne by the PE or fixed base, or

• Employee is present in the country for more than 183 days 

in any 12-month period
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Limitations on the Taxation of 
Nonresidents: Article 15

� Exceptions:

– Art.16: remuneration of nonresident  directors and top-level 

managerial officials of a resident company (UN Model only) 
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Limitations on the Taxation of 
Nonresidents: Article 7

� General rule: income from business services is taxable 

only if the nonresident has a PE in the country and is 

taxable only to the extent that the profits are 

attributable to the PE

� PE is defined to be a fixed place of business

� Under UN Model, Art. 5(3)(b) deems PE to include 

furnishing services in the country for 183 days or more 

with respect to the same or a connected project
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Limitations on the Taxation of 
Nonresidents: Article 7

� Construction project or site is a PE only if it lasts for 6 

months (UN Model) or 12 months (OECD Model)

– Construction project or site must also be a fixed place of 

business under Art. 5(1)

� Insurance: deemed PE if nonresident collects 

premiums or insures risks in the country other that 

through an independent agent

29



16

Information Necessary for Tax Policy 
Analysis

� Income derived by residents from foreign services:

– Total gross revenue from foreign services

– Total net income from foreign services

– Income from services provided to related nonresidents

30

Information Necessary for Tax Policy 
Analysis

� Income derived by nonresidents from services:

– Types of services

– Total amounts paid to nonresidents for services

– Total net income from services performed by nonresidents and 

tax collected 

– Total withholding tax collected on payments to nonresidents for 

services

– Residence of nonresident service providers

– Transactions with related nonresidents

31



17

Risks of Base Erosion

32

Risks of Base Erosion: 
Overview

� Risks with respect to

1) Residents earning income from foreign services

2) Nonresidents earning income from services

� Risks vary depending on the type of services

� Risks are greater with respect to related-party 

transactions

� Risks must be assessed from the perspective of each 

country’s tax system
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Risks of Base Erosion: 
Overview

� Major factors in identifying and assessing the risks of 

base erosion with respect to services:

– What income from services does your country not tax? Or tax at 

a low rate?

– What payments for services are deductible?

– How does the country in which the nonresident service provider 

is resident tax the payments?

– What limitations do your country’s tax treaties impose on 

taxation of income from services?

– Related-party service transactions
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Risks of Base Erosion: 
Employment

� Residents earning income from foreign employment 

services

� Major risk is that such income is not taxable under a 

territorial system

� Solution: impose tax on worldwide employment 

income, or at least ensure that expenses are not 

deductible

� Also ensure that limitation on foreign tax credit works 

properly
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Risks of Base Erosion: 
Employment

�Major risks of base erosion with respect to 

nonresidents earning income from 

employment:

1) Tax under domestic law if nonresident employee is 

employed by a nonresident with a PE or fixed base 

in your country?

• Salary will be deductible

• Impose obligation to withhold tax on nonresident 

employer
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Risks of Base Erosion: 
Employment

2) Tax under domestic law if nonresident employee is 

employed by a nonresident carrying on business in 

your country?

• If not, nonresidents may try to avoid PE or fixed base 

through commissionaire arrangements, moving 
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Risks of Base Erosion: 
Employment

5) Nonresident entity hires out employees to residents 

of your country; therefore, employer is nonresident 

instead of resident

• Your country may not be able to tax under domestic 

law or treaty if nonresident employer does not have 

PE or fixed base in your country

• Solution: domestic anti-avoidance rules that apply for 

purposes of your tax treaties
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Risks of Base Erosion: 
Employment

6) Fees paid to nonresident directors and 

remuneration of nonresident managers of resident 

companies

• Amounts will be deductible against your country’s tax 

base

• Solution: amounts should be subject to withholding 

tax

• Also, treaties should contain Art. 16 of UN Model (Art. 

16 of OECD Model applies only to directors)
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Risks of Base Erosion: 
Employment

7) Amounts paid by your government to nonresident 

employees
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Risks of Base Erosion: 
Entertainers and Athletes

� Some entertainers and athletes can make substantial 

amounts in a short time

� Solution: your country should tax all income (or 

income above a threshold) from entertainment and 

sports activities performed in your country

� Also, treaties should contain Art. 17
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Risks of Base Erosion: 
Entertainers and Athletes

� Nonresident entertainers and athletes may attempt 

to avoid tax by assigning income to another person 

(e.g., controlled company)

� Solution: domestic law should impose tax on income 

irrespective of who receives it

� Also, treaties should contain Art. 17(2)
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Risks of Base Erosion: 
Independent Personal Services

� Nonresident service providers may not be subject to 

tax under your domestic law unless they have a PE 

or fixed b3
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Risks of Base Erosion: 
Independent Personal Services

�
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Risks of Base Erosion: 
Other Business Services

� Also, any treaties with Art. 7 will limit your country’s 

tax on payments to nonresident service providers

� Solution: do not enter into treaties or negotiate treaties 

with a shorter time threshold in Art. 5(3)(b) (e.g., 90 or 

120 days) 

– Eliminate same or connected project requirement 
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Risks of Base Erosion: 
Other Business Services

� If nonresident service providers are subject to tax only 

if they have a PE in your country, they may avoid 

having a PE in various ways

� Solution: ensure that your domestic law and treaties 

contain anti-avoidance rules to prevent this type of tax 

avoidance

� Note BEPS Action 7 proposals

� Eliminate same or connected project requirement
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Risks of Base Erosion: 
Other Business Services

� Amounts paid by residents and nonresidents with PE 

in your country to nonresident service provider for 
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Risks of Base Erosion: 
Insurance

� If your domestic law imposes tax on insurance 

companies only if they do business through a PE in 

your country, they may be able to avoid having a PE

� Solution: impose tax if nonresident company collects 

premiums or insures risks in your country

�
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Risks of Base Erosion: 
Construction

� Treaties containing Art. 5(3)(a) of the UN Model will 

prevent your country from taxing unless constructio
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Key Risks of Base Erosion

3) Independent personal services

– Performed in your country by nonresidents without having a PE 

or fixed base, especially if PE or fixed base is artificially 

avoided

– Deductible payments to nonresidents for services performed 

outside your country
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Major Structural Features 
of Domestic Legislation

1) Residents earning income from foreign services

2) Nonresidents earning income from services taxable 

on a net basis

3) Nonresidents earning income from services taxable 

on a gross withholding tax basis
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Taxation of Residents

� Possible limitations on the exemption:
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Taxation of Residents

� If income from foreign services is taxable, the risks 

of base erosion are related to the limitation on the 

foreign tax credit

1) Overall and per-country limitations on the credit allow high 
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Taxation of Nonresidents 
on a Net Basis

� Typically, countries tax income from business 

services on a net basis

�
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Gross-Based Taxation 
of Nonresidents 

� Often difficult to tax nonresident service providers on a 

net basis

� Collection of tax through withholding is generally 

effective but puts compliance burden on payers

� Payments to nonresident service providers are usually 

deductible and erode the tax base

� Denying deduction may be unacceptable because 

expenses are legitimate
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Gross-Based Taxation 
of Nonresidents 

� Withholding tax offsets effect of deduction

– Withholding can be made a condition for the deduction of the 

payments for services

� Withholding tax may be excessive and result in 

unrelieved double taxation

� Withholding taxes may be passed on to residents of 

your country in some circumstances
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Gross-Based Taxation 
of Nonresidents 

� Major factors in designing withholding taxes on 

payments for services:

– What payments should be subject to tax?

– What rate of tax should be applied?

– What persons should be required to withhold?

– Should the withholding tax be final or provisional?
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Gross-Based Taxation 
of Nonresidents 

What payments should be subject to tax?

� Simplest system is imposition of tax on all payments 

for services irrespective of whether the payments are 
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Gross-Based Taxation 
of Nonresidents 

� Withholding tax typically imposed on payments

� In certain circumstances, imposed on deemed 

payments:

– Adjustments in price pursuant to transfer pricing rules

– Deductions claimed for services on an accrual basis (or 

deduction conditional on withholding)
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Gross-Based Taxation 
of Nonresidents

� Which payments for services are subject to 

withholding tax? Payments to

1. Nonresident entertainers and athletes

2. Nonresident employees

3. Nonresident directors and top-level managers of resident 

companies

4. Nonresidents who provide managerial, technical and consulting 

services
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Gross-Based Taxation 
of Nonresidents

� Payments to nonresidents without any PE or fixed 

base in the country

– Provisional withholding may be required here

� Payments to nonresidents if services are provided in 

the country

� Payments to nonresidents if services are provided 

outside the country

– Only if payments are deductible

– Only payments to related parties

– Only fees for technical services
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Gross-Based Taxation 
of Nonresidents

� Base erosion with respect to payments for services 

provided outside a country can be prevented by 

withholding tax on payments or denying a deduction 

to the payer

– Consider Art. 24(4) of UN Model

– Consider whether withholding tax would be a violation of the 

GATS
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Gross-Based Taxation 
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Gross-Based Taxation 
of Nonresidents

5. Payments to nonresident entertainers and athletes

6. Payments to nonresident shipping or air 

transportation enterprises for goods or persons 

taken on board in your country

7. Payments to nonresidents for managerial, technical 

or consulting services

82
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Sample Withholding Tax Provision 
(continued)

(a) services performed by the non-resident person;
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Sample Withholding Tax Provision 
(continued)

(2) A person resident in (your country) that pays any amount 

described in section (1) to a non-resident person shall 

withhold tax on behalf of such non-resident person at the rate 

of  __ percent of the gross amount paid and remit that 

amount to _______.

(3) If a person resident in (your country) fails to withhold tax as 

required by section (2) on an amount paid to a non-resident 

person, that person shall be liable, together with that non-

resident person, for the tax payable by the non-resident 

person under section (1).
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Sample Withholding Tax Provision 
(continued)

(4) If a person resident in (your country) fails to withhold tax 

as required by section (2), that person shall not be entitled 

to deduct the amount paid to the non-resident person in 

computing the person’LvgFOR/,4M;Lv Fj/LY(4SY)xd/LY(4RvnFOR/,4Y(4voFOR/,Mj3j3RKr(j4,3R44j3)YY)3)ajRL;Lj)YMY/,4M;LvyF(R/LRjMv FO((/(4;YvsF(/,4Y(4vaF(/ML)4)viFj/LY();vdFOR/,4Y(4v Fj/LY();vnrFOR/,4Y(4veF(/ML)4)v Fj/LY();vtF(/Y();vaF(/ML)4)vmFO)/4;/,4Y(4veF(/ML)4)vsF(/4j,(vyF(R/LRjY(4ve4(/4);vtFO,/R4j,(vhFOR/,4Y(4v F]T[riY(4vsF(/ML)4)voFOR/,4(4v FO((/4(/4);Fj/LY();vnFTdr[v(FO,/4M;LveF(/ML)4)vdFY,_,v)FRRR]T[rGR(;3Y/5),v.F)ML]T[rO(L3O(L3FLY,vhFOR/
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Sample Withholding Tax Provision 
(continued)

(6) For the purposes of section (1), if a partnership in which a 

person resident in your country is a partner pays or credits an 

amount to a person not resident in (your country), the 

partnership shall be deemed to be a person resident in (your 

country).

(7) For purposes of section (1), if a partnership in which a non-

resident person is a partner receives an amount described in 

section (1) that is paid or credited by a person resident in 

(your country), the partnership shall be deemed to be a person 

not resident in (your country).

(8) For purposes of section (1)(a), consulting, technical and 

management fees means (or includes) . . .
88

Sample Employment Status 
Provision

(1) For purposes of determining whether a non-resident person is 

an employee of another person, the existence of a legal 

contract of employment between the non-resident per
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Sample Employment Status 
Provision (continued)

(a) who has the responsibility or risk for the non-resident 

person’s work;
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Sample Provision for Directors’ Fees and 
Remuneration of Top-Level Managers

(3) If a company resident in (your country) fails to withhold tax as 

required by section (2), the company shall be liable, together with 

that non-resident person, for the tax payable by th
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Negotiation of Tax Treaties to 
Prevent Base Erosion

� Tax treaties result from bilateral negotiations that 

reflect the bargaining power of the two countries and 

international consensus

� Deviations from the UN and OECD Models may be 

resisted; therefore, countries should try to adhere as 

closely as possible to the Models

� Tax treaties limit a country’s domestic taxes; therefore, 

countries should include provisions in their treaties to 

allow them to apply domestic anti-base erosion rules
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Treaty and Domestic Provisions to 
Prevent Base Erosion

� Employment income:

– Adopt provisions in domestic law to ensure that employment 

status is determined based on substance and not legal form (see 

Commentary on Art. 15)

– Deny the benefits of Art. 15 in abusive cases (see Commentary 

on Art. 1, para. 8 ff)

– Include alternative provision in Commentary on Art. 15 dealing 

with international hiring-out of labour

95
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Treaty and Domestic Provisions to 
Prevent Base Erosion

� Business and independent services

– Ensure that your treaties or your domestic law contain rules to 

prevent the artificial avoidance of a PE or fixed base through 

fragmentation of activities or the use of related entities

– If your country wants to tax payments for services performed 

outside your country, your treaties must contain special 

provisions allowing your country to do so

– Negotiate for lower time thresholds for services and construction 

in Art. 5(3)
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Treaty and Domestic Provisions to 
Prevent Base Erosion

� Preparatory and auxiliary activities

– Consider narrowing the scope of the exemptions in Art. 5(4) (see 

BEPS proposals)

– Be sure to consider the impact on the attribution of profits under 

Art. 7

� Commissionaire arrangements

– Art. 5(5) will be revised as part of the BEPS project

– Adopt revised version of Art. 5(5) when available
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Treaty and Domestic Provisions to 
Prevent Base Erosion

� Insurance
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Overview

� Administration of provisions of domestic law with 

respect to services to prevent base erosion

� Disclosure and information reporting requirements

� Audit and verification activities to prevent base erosion

� Administration of provisions of tax treaties with 

respect to services to prevent base erosion

102

Overview

� Each country’s situation is unique and depends on its 

domestic law, tax treaties and its tax administration

� Manual is general and must be adapted to each 

country’s needs

� Manual focuses on nonresidents because risks of base 

erosion are greater 

� Tax administration issues are greater for net  basis 

taxation of nonresidents than gross basis 
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Disclosure and Information 
Reporting: Residents

� Three main sources:

– The resident taxpayer

– The tax authorities of other countries with which your country 

has tax treaties or TIEAs

– Public information

� Information about foreign revenue and expenses, the 

amount of foreign tax paid

� Information about related-party services

– Can be provided in tax return or separate information return
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Disclosure and Information 
Reporting: Nonresidents

� Five main sources:

– The nonresident service provider

– A local representative or agent of the nonresident service 

provider

– Persons making payments to the nonresident 

– The tax authorities of other countries with which your country 

has tax treaties or TIEAs

– Public information

� Country must have authority under domestic law to 

obtain information
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Disclosure and Information 
Reporting: Nonresidents

� Identification of nonresident service providers from:

– Tax returns

– Visa requirements

– Business registration requirements

– Applications for taxpayer identification numbers

– Payers 

– Public information (e.g., entertainers)

� Sometimes difficult or impossible to identify 

nonresident service providers; therefore, necessary to 

impose withholding obligation on resident payers
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Disclosure and Information 
Reporting: Nonresidents

� Amount of income derived

� Nonresidents should be required to provide 

information in tax return and to maintain financial 

books and records 

� Payers should be required to provide information 
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Audit and Verification: Residents

� Audit and verification of residents earning income from 

foreign services is the same as for residents earning 

foreign source income generally.
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Audit and Verification: Nonresidents

�Audit and verification of nonresidents taxed 
on a net basis

�
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Audit and Verification: Nonresidents

� Audit and verification of nonresidents taxed on a gross 

final withholding basis

� Only issue is whether the correct amount was withheld

� Information filed by withholding agent can be checked 

against agent’s books and records, tax returns, etc.

� Penalties imposed on withholding agents will usually 

ensure their compliance

114

Audit and Verification: Nonresidents

� Compliance burden on withholding agents needs to be 

balanced against your country’s need to enforce the 

tax on nonresidents effectively

� If waivers from the obligation to withhold are permitted, 

it will be necessary to audit the waiver program to 

ensure it is operating properly  
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Administration of Tax Treaties to 
Prevent Base Erosion

� For information on the administration of tax treaties 

generally, see UN Handbook (2013)
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Administration of Tax Treaties to 
Prevent Base Erosion

� Certificates may also be required or used for 

“beneficial owner” requirement

� Certificates can be formalized through mutual 

agreements and use of forms

� Compliance costs if certificate is required for every 

payment to nonresident
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Administration of Tax Treaties to 
Prevent Base Erosion

� Can withholding agents rely on nonresident’s address 

or do they have to obtain residence certificate?

– More efficient to rely on address

– But susceptible to abuse

– Withholding agents are likely to withhold higher amount required 

by domestic law if residence certificate is necessary

� Note: some treaties may have limitation-on-benefits 

(anti-treaty shopping) provisions
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Administration of Tax Treaties to 
Prevent Base Erosion

� Qualification for treaty benefits

� Are the conditions for the application of the relevant 

treaty provision met?

– Is the nonresident a person?

– Is the nonresident a resident of the country?

– Is the nonresident the beneficial owner of the owner?

– Does the nonresident have a PE or fixed base in the country?
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Administration of Tax Treaties to 
Prevent Base Erosion

� Are the conditions for the application of the relevant 

treaty provision met?

– Is nonresident present in your country for minimum time?

– Are the services performed in your country?

– Does any LOB provision apply?

� Your tax authorities must determine if these 

requirements are satisfied 
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Administration of Tax Treaties to 
Prevent Base Erosion

� Where nonresident is taxable under Art. 7 or 14, 

necessary to determine nonresident’s income 

attributable to PE or fixed base

� Income determined on the basis of tax return and 

supporting books and records

� If no tax return filed, difficult to determine net income, 

but nonresident will likely file to get treaty benefits
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Administration of Tax Treaties to 
Prevent Base Erosion

� Rules for computing income are found in domestic law, 

subject to rules in Art. 7

� Deductions cannot be denied on basis that expenses 

were incurred outside country

� No deductions for amounts charged by head office to
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Administration of Tax Treaties to 
Prevent Base Erosion

� Collection of tax

� For nonresidents taxed by final withholding tax

– Treaties don’t specify how withholding taxes should be applied

– No limit on source country taxation of services, but will be limited 

for fees for technical services

– Imposed on residents and nonresidents with a PE or fixed base 

so withholding can be enforced
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Administration of Tax Treaties to 
Prevent Base Erosion

�
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Administration of Tax Treaties to 
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Administration of Tax Treaties to 
Prevent Base Erosion

� Balancing between need to deliver treaty benefits 

efficiently and ensuring that benefits are justified

� Problems of administration are exacerbated as treaty 

network grows and rates of withholding tax vary

� Assistance in collection of withholding taxes under Art. 

27 – however, included in few treaties
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