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Introduction: treaty design and 

administration

• A country should have treaties linked and ‘compatible’ with legislation / administrative 

capabilities:

– Complexity of treaty in line with complexity of legislation and sophistication of 

administration

• Examples:

– PE is complex for some countries, for them, withholdings are easier to apply

– Definition of source in domestic law aligned with source in treaties 
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Application of tax treaties to NR (business 

profits and services): procedures (2) 

• WHT system usually needed to collect information and provide funds

– Especially in countries with strict laws on confidentiality

• WHT system applies with self-assessment

• Two options in a treaty context

– Same WHT system for domestic / international income

• WHT and refund 

– Different systems
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Application of tax treaties to NR (business profits 

and services): procedures direct application (4) 

• Disadvantages:
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Application of tax treaties to NR (business profits 

and services): procedures verification treaty 

entitlement (6)

• Advantages:

– More control ex ante on whether taxpayer has access 

to a treaty

• Disadvantages:

– Administrative burden for taxpayers and tax 

authorities: obstacle to commercial transactions

– Potential violation of treaty if ‘domestic procedure’

excludes taxpayer from treaty

• Issues of form, deadlines etc.

– Obstacle for commercial transactions

http://catedras.uca.es/eu-tax-law-jean-monnet

Application of tax treaties to NR (business 

profits and services): balance of factors

• Legal certainty

• PEs / non-PEs

• Different thresholds for business profits / 

services

• Risk of avoidance

• Burdens on taxpayers, withholding agents, tax 

administration
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Obtaining information to apply the treaty: 
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Application of treaty to non-residents 

business profits and services

• What treaty provision for business profits? ‘Business profits’ usually not defined 

in treaties:

– Civil law countries, covers all / most profits of someone carrying on 

entrepreneurial activities

– Common law, not passive 

• Different articles can apply 
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Application of treaty to non-residents: PE 

threshold (2)

• Need to design definitions / thresholds that are easier to control: 

• requirement of ’connected projects’, clauses that reduce the threshold, 

Action 7 BEPS (limited effect)

• If threshold met, problem is attribution of profits:

– Even if there is a PE or fixed base, what are the profits to be attributed?

• Effect of art. 12 and new provision on services UN MC:

– Easier to administer

– PE way out to net taxation

– But problems:

• ‘shift of burden of the tax’: need to identify sectors where that happens 

and whether exemptions granted

• Gross taxation: withhold and return to deduct directly connected 

expenses

http://catedras.uca.es/eu-tax-law-jean-monnet
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Application of treaty to non-residents: PE form 

of taxation (4)

• Drafting of art. 7 is also relevant: 

– AOA v. traditional approach, but domestic law must recognize AOA / 

traditional approach

• Art. 7.3. UN MC: no deduction of royalties, services, interest (except 

banks) paid to ‘head office’; no attribution of income for the same 

reason to PE; sort of informal attribution rule on free capital para. 18 

Comm. art. 7 UN MC

– Force of attraction of UN MC art. 7 (sales of goods and merchandise of 

same or similar kind to that sold by PE, other business activities same 

or similar kind as those carried on by the PE)

• Captures only profits in source country
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Administration of tax treaties to non-residents: 

enforcement of tax claims

• Traditionally enforcement of tax claims linked with assets in the 

country or appointment of representatives:

– Easier with PEs: fixed place / agent usually have assets in 

source State

– Function of withholding agents

• But art. 27 OECD / UN and OECD / Council of Europe 

Convention change this situation (+ art. 26 on exchange of 

information):

– Assistance in collection of tax claims

– Requires legislation / administrations prepared for that
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Case study (2)

• Situation 1: two projects, two companies of the same group

– Non resident Group of Companies entered into two different contracts re 

two different buildings (‘construction work’) with the same client for two 

different sites.

– Contracts are signed so that a part of the work would be performed by 

NR parent Co  (5 months per project), and part of the work by NR 

subsidiary of NR parent Co (5 months per project). The subsidiary is a 

party to the contracts, but overall liability assumed by NR Parent Co.

– Does it matter whether the parent / subsidiary specialize in the parts 

assigned?

– Consider also the situation of NR workers / service providers of the 

companies

• Situation 2: Another version of this situation would be subco is a resident of 

source country (fragmentation example of Action 7 BEPS+ specific clause)
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Case study (3)

• Situation 1:


