ChapterC4

DISPUTE AVOIDANCE AND RESOLUTION

C.41. Introduction

C.41.1.Dispute avoidance and resolution procedures are essential todtivefind efficient
functioning of all tax administrations. Such procedures, if properly designed and implemented, can
enable fair and expeditious resolution of differences between tax administrations and taxpayers
regarding interpretation and application of tfedevant taxaws. They can help reduce the uncertainty,
expense and delay associated with a general resort to litigation on tax oredtéaBure to provide any
recourse. They can also avoid integrity issues that might be somatiseeis case of an ovezliance

on ad hoc (case by case) settleméiusthe reasonmentioned above dispute avoidance and resolution
procedures are of critical importance to taxpagerdaccess to effective procedurethiereforea key
consideration for taxpayers.

C.41.2. The goal of dispute avoidance and resolution procedures is to facilitate the efficient and
equitable determination and collection of tax revenues that are properljddadly, ths determination

and collectionshouldbe done in ways thahinimize controwersy, cost, uncertainty and delay for both

tax administrations and taxpayers. The most efficient method of addressing disputes is to prevent them
from arising. Tax administrations seeking to use their resources most efficiently sherdtbre
probablyfocus in the first instance on procedures for avoiding disputes while subsequnsoiling that
appropriate dispute resolution procedures are availabtajld they become necessary.

C.41.3. In the crosshorder context, dispute avoidance and resolution procedures are particularly






C.43.1.3. Developing countries seeking to adopt transfer pricing legislation or revise existing legislation
generally base such legislation on the arm’s length principle, which is adopted in both the UN and OECD
Model Conventions and in most national legislation throughout the world. As long as this remains the
case, departures from the arm’s lengtmgiple will create an increased risk of double or unexpected
taxation, with no realistic prospect of crdssrder relief. This could make the costs of doing business in
the country concerned prohibitive and have the effect of discouraging-boods trace and
investment, with negative effects on sustainable development. While it is for each country to determine
its own tax system the desire to avoid double taxation has been an important factor in the very broad
acceptance of the arm’s length principlesingtionally.

C.43.1.4. Developing countries whose tax systems are at an early stage of developmentfamrewho
severe resource constraints may choose, for practical reasons, to adopt an approach to transfer pricing
that is simplified in comparison to thadopted by more developed countries and recommended by the
OECD Guidelines. Where a simplified approach is adopted care should be taken, for the reasons noted
above, to avoid results that depart from the arm’s length principle. Where a country decideptta
simplified approach it may be advisable teev@luate that decision periodically. A simplified approach

may not continue to meet the needs of the tax administration as it addresses more complex transactions,
or the approach may no longer be needed for practical reasons.

C.43.1.5. The setting of legislative priorities is obviously a matter for each country to






primarily to provide guidance on issues that are unique, novel, or particularly difficult, or as an interim
measure while adequate published guidance is being developed.

C.43.26. An alternative means of promoting transparency and.2



A genuine commitment to developing a relationship of mutual trust;

A transparent and open approach;

An understanding of commercial and industry aspects;

An implementation process agreed at the start, including the designation of responsible
persons at relevant levels of both the tax administration and the taxpayer; and

Clea agreement in advance on the period to be covered.

C.432.13Tax administrations may find it useful to adopt an indudiased focus where feasible, so that
the experience gained can be leveraged and used to provide consistent and transparent treatment to
similarly situated taxpayers (taking relevant differences into account).

Audit Settlements

C.43.2.4.Many tax administrations, both developing and developed, rely heavily on case by case audit
settlements to resolve disputes with taxpayers. To teateaudit settlements are based on clarifications

and better understandings of relevant facts, this may be an effective use of limited resources. A
disadvantage of audit settlements is that such an approach



Mediation/Conciliation

C.43.3.3. Mediation and conciliation are sometimes mentioned as potential procedures to resolve
disputes. Mediation has proven successful in resolving tax disputes within some EU Membher.Gtates
The Netherlands and the United Kingdoithe most significant benefit of this approach towards dispute
resolution is seen as the quick time frame within which disputes haverdms#wed. The mediation

option may be made available as an administrative process within the tax administration, rather than as a
separate independent mediation procedure outside of the administrative process. The process may be
particularly promising in lhose situations where the tax auditor and taxpayer are no longer willing to
communicate with each other and mutually resolve a dispute. In this environment, a mediator may be
able to help overcome relationship challenges that prohibit the parties frohingean agreement






expectations of the tax administratidb.may be advisable to enact provisionsil@amesticlaw allowing
for MAP and APA procedures and, if necesqanyd possible)an anendment to the constitution, in



bank guarantee to ensure the payment of any tax due upon the conclusion of the MAP procedure.
Similarly consideration should be given to preventhmgimposition of interest or at least preventing the
imposition of higher interest rates that may effectively operate as penalty measures, while cases are
pending in the MAP programme.

C.4.4.1.1TThe MAP procedure generally commences with a request by a taxpayer addressed to the
designated competent authority of a country for consideration of an issue for dispute resolution and/or
relief of double taxation, because the taxpayer believes his tax treatment is not, or will not be, in
accordance with the treaty. Alternatively, the process can be initiated because there are questions of
interpretation or application of the Convention or to eliminate double taxation in cases not otherwise
provided for in the Convention. The MAP process is intended to be used also to resolve economic
double taxation, surcas in thecase of transfer pricing disputes. The case has to be presented to the
competent authority of the country where the taxpayer is resident within three years from the (first) time
the person is notified (for example by way of a notice of assessment) of the action that will result in
taxation not in accordance with the convention. The threar time limit is determined by the treaty
article and may differ in certain casdse definition of what constitutes (first) “notification” may be
provided in domestic regulations. The form of the MAP request to be filed may be prescribed under
domestic regulations as well. Alternatively, the commentary to the treaty or the model convention may
be consulted in this regard or the OECD MEMédrild also be con¥ed.

C.4.41.120nce the MAP request has been received, it needs to be ascertained that the foreign
competent authority is properly informed as well and that all relevant information to decide and agree
on the matter is made available to both competatiaities. Considering the time limit within which



limitation provisions.Consideration should also be given to



C.44.1.B.1t has been suggested that mandatory tax treaty arbitration may have the following potentially



authority analyst. Therefore arbitration may be a way of levelling the playing field for
developing countries;

Advocates of arbitration believe that there are sufficient qualified, independent arbitrators,
including experts from developing countries. The 2011 UN Commentary on Article 25
permits the competent authorities to ask the UN Committe&xgerts on International
Cooperation in Tax Matters to develop a list of persons considered qualified to serve as
arbitrators, if desired; and

As currently adopted in many bilateral treaties, arbitration operates as an added step in the
treaty’'s MAP proceadre, to resolve disputes that the competent authorities are not able to
resolve within the specified period. Advocates of arbitration do not view this as raising
sovereignty concerns because the MAP procedure is itself contemplated by the treaty.

Non-Binding Dispute Resolution Procedures

C.4.



Growing political and economic uncertainti@scluding the anticipated growth of tax
controversies in all countries as the need for tax base protection and expansion continues
to grow;

Uncertainty concerning domestic implementation of the BEPS Adgomsiby countries;

Expected increase in availability of information on the trangfierng practices oMNES
due to Countryby-Country reportingand the increased use of exchange of information
provisions

The factthat developing countries are increasingly putting in place sophisticated transfer
pricing legislation and creating large business unitsax base protection; and

Many countries have limited or no experience with MAP processes, which may mean that
such countrieare potentially losing tax revenue by not entering into a bilateral or
multilateral tax dispute resolution freework.

C.44.1.23. Subcommitteeliscussions revealed that limited knowledge of MAP procedures was

one of the main reasons, besides capacity constraints, for developing colaukies

engagement. This has, in some cases, led to a situation whzagetiesxdo not even attempt to

initiatea MAP in some countries. Accordingly, it was concluded that there is a nestdrioto
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It should promote an *



Possible Updates to the UN MAP Guidad

The possibility of preparing a UN Handbook on Dispute Avoidance and Resolution.
The Subcommitteen Dispute Resolutiowill continue to explore these matters.

C.4.4.20ther Dispute ResolutionProcedures

C.44.2.1. Some treaties also contain other procedural provisions, either in the treaty or in
accompanying guidance agrebdtween the treaty partners, to ensure smooth implementation and
consistent application on a bilateral basis. For example guidance may be provided on how taxpayers may
claim at source the benefits of the treaty to which they are entitled, to minimizeatiefar refund

claims and the associated burdens on taxpayers and tax administrations. Such guidance typically has not
focused on transfer pricing because many countries have historically relied heavily on the guidance
provided by the OECD Transfer Prici@yidelines. The application of multilateral guidance is generally
preferable, where possible, for reasons of consistency. Treaty negotiators may also wish to address
specific bilateral issues, or reconcile differing multilateral approaches, by provldirgabprocedural
guidance where necessary.

Advance Pricing Agreements

C.44.2.2 Advance Pricing Agreement (APA) programmes nieey aparticulaly effective tool for
providing advance transfer pricing guidance to taxpayers and greater certainty to axoth t
administrations and taxpayers, both in a domestic and dvos$er context. Bilateral or multilateral

APA agreements are able to help taxpagesd double taxation in enore structured wayln many
countries both the tax administration and taxpayers tend to have a strong preference for APAs over
dispute resolution by way bfigation. Some of the most active advocates of APA programmes have been
OECD Member States that generally favour iaratt source such as Australia, Canada, and the
Republic of Korea. China began negotiating bilateral APAs several years ago ahdsintidemented

an APA programme in July 2012.

C.44.23. APAs have been used in many cases to resolve disputes for past years as well (through so
called “rollbacks”) sometimes addressing a total of ten or more years at one time. Where coverage of
past years is permitted, APAs can be a very effective use of resources, especially for large or complex
cases. It is possible to limit APAs to future years onlythlatitmaylimit the tax administration's ability

to fully leverage the resources it invests in concluding the APA.

C.44.2.4 Tax administrations generally find APAs to be a more amicable process than the auds proces
followed by a MAP. To the extent that there is advance agreement on key transfer pricing issues neither
country faces the prospect of refunding taxes already collected. Furthermthe, taxpayer provides
extensive information in advance, the APA process is usually efficient in determining relevant facts.
Perhaps for this reason many tax administrations have a general practice of suspending examination
activity during APA discussions. Tax administrations may wish to clarify in their APA procedures that
all information pertaining to the APA request should be shared simultaneously with both countries. Tax
administrations have also found APAs to be useful tools for developing a deeper understanding of
business operations, which can be used to inform their general guidance and examination processes.



Most tax administrations have found that APAs are more widely embraced if APA and examination
functions are kept separate. Alternatively, they may impose limitations on the use of some or all of the
information provided by the taxpayer in the APA discussions for other purposes such as subsequent
examinations or future litigation if an APA cannot be successfully concluded.

C.44.2.5 Tax administrations with severe resource limitations may wish to weigh the advantages of
APAs against other resource needs. It may be difficult for a tax administration that is still developing its
general audit capabilities to feel comfortable diverting substantial resources to an APA programme at
that stage. Such countries may also be



comparing the approaches of various treaty partners to similar issues. It is also important to establish
procedures to facilitate the sharing of such knowledge, to strengthen technical analysis and to provide
consistent treatment.

C.44.29. Most tax administrations have found that an APA term of approximately five future years
strikes the best balance between efficiesg of resources and the uncertainties associated with
prospective agreements. The risks associated with uncertainties can be minimized by specifying certain
conditions, sometimes referred to as “critical assumptions” basedhich the APA will be megotiated

if necessarylt is fair to expect a renegotiation



Japan, the United Kingdozronand the United Statesas well as the Pacific Association of Tax

Administrators (PATA)22 have published detailed internal APA procedures. These may also provide
useful comparative information.

Joint Audits

C.442.12.Developing countries may also want to consider participating in joint audits. These are
conducted by two or more tax administrations together to share information, save resources and
minimize or expedite the resolution of controversies. For exartipeUnited States and the United
Kingdom concluded a joint audit of a taxpayer in 2011 that took only six months to complete and
produced an Advance Pricing Agreement resolving the issues for five future years as well. Joint audits are
still relatively new procedures, but they may prove useful for developing country tax administrations
with fewer resources and less experience or suljgiter expertise in the industry or issues concerned.

On the other hand, issues suchd#ferent languagesauthority to access foreign taxpayer information
anddiffering accounting years and audit cycles may need to be addressed.

C.4.43. Multilateral Agreements

Interpretive guidance

C.443.1. Multilateral agreements are important tools to avoid ctumsler disputes on transfer pricing
and the resulting risks of unrelieved double taxation.

C.443.2. As noted above many countries havedrisally relied primarily on the guidance provided by
the OECD Transfer Pricing Guidelines, which interpret Article 9 (Associated Enterprises) of the OECD
Model Convention and have been developed by transfer pricing experts over the past several decades. A
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annual sessions”.






